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History of the Proceeding


This decision dismisses a complaint that Kimberly Seanor (“Complainant”) filed with this Commission on October 25, 2001.  In her complaint, Ms. Seanor alleges she cannot afford to pay the bills she receives for residential gas service from T. W. Phillips Gas and Oil Company (“Respondent” or “T. W. Phillips”).  Ms. Seanor also asserts there may be a problem with her meter or T. W. Phillips may be charging her for gas service delivered to a photo shop downstairs.  She seeks an affordable payment plan.  This complaint appeals a determination of the Commission’s Bureau of Consumer Services (“BCS”) issued on August 29, 2001 at BCS Case No. 0956646 arranging a payment plan for this account (T. W. Phillips Exh. B).  The Respondent answered the complaint and filed new matter on November 30, 2001.

A telephonic hearing was held on January 31, 2002 at 10:00 a.m.  The Complainant failed to appear for that hearing.  The presiding Administrative Law Judge (“ALJ”) attempted to call the Complainant at the telephone number listed on the complaint and the hearing notice, but the only response he received was from an answering machine.  He left a message for the Complainant to return the call within 15 minutes.  The ALJ called Ms. Seanor at the work number listed on the complaint and left a message there also for the Complainant to return the call.  The ALJ then recessed the hearing.  When Ms. Seanor still had not responded by 10:15 a.m., the hearing resumed.

Upon resumption of the hearing, counsel for the Respondent moved to dismiss the complaint for lack of prosecution.  The Respondent submitted five exhibits for admission into the record.  No briefs were filed.  The record closed upon conclusion of the hearing.  This decision memorializes the ruling at the hearing granting the motion to dismiss the complaint.

Findings of Fact
1. The Complainant, Kimberly Seanor, resides with her husband and two children at 547 Pittsburgh Street, Second Floor, Springdale, Pennsylvania 15144.

2. The Respondent, T. W. Phillips Gas and Oil Company, has provided residential gas service to the Complainant at this address since October 2000 (T. W. Phillips Exh. C).

3. At the present time, Ms. Seanor owes T. W. Phillips the sum of $1,236.13 on this account (T. W. Phillips Exh. C).

4. The current monthly budget amount on this account is $111.00 (T. W. Phillips Exh. D).

5. On August 29, 2001, the BCS issued its determination on her informal complaint at BCS Case No. 0956646 directing the Complainant, beginning with her October 2001 bill, to pay the Respondent the monthly budget amount of her bills, plus $93.00 each month to satisfy the arrearage owed on this account (T. W. Phillips Exh. B).

6. Ms. Seanor has paid $476.00 on this account, since the BCS issued its determination (T. W. Phillips Exh. C).

7. Since the BCS issued its determination, the Respondent has received no energy assistance grants that it could credit to this account (T. W. Phillips Exh. C).

8. If she had complied with the BCS’s payment arrangement, T. W. Phillips claims Ms. Seanor would have paid an additional $524.00 from the date of the BCS determination until the time of the hearing.  It calculates this amount in the following fashion:

Date


Calculation




Amount
October 2001

Budget amount ($157.00) + $93.00
$   250.00

November 2001
Budget amount ($157.00) + $93.00
     250.00

December 2001
Budget amount ($157.00) + $93.00
     250.00

January 2002

Budget amount ($157.00) + $93.00
     250.00
Subtotal:







$1,000.00

Less payments made:

October 2001





$250.00

January 2002





  226.00









     476.00
Total due:







$   524.00

(T. W. Phillips Exh. C).

9. T. W. Phillips seeks to modify the BCS’s determination of August 29, 2001, which directed Ms. Seanor to pay the budget amount of her bills each month, plus $93.00 a month to reduce the arrearage owed on this account.  T. W. Phillips requests, instead, that the Complainant pay the budget amount of her bills, plus $139.00 a month to reduce the arrearage.  In addition, the Respondent requests that Ms. Seanor be directed to pay an amount to make-up for the payments missed under the BCS’s determination, while this appeal was pending.

10. When the BCS determined its payment plan, the budget amount for this account was $157.00 a month.  Thus, the total amount Ms. Seanor owed each month was $250.00 [budget amount of $157.00 + $93.00] at that time (T. W. Phillips Exh. B).

11. By the time of the hearing, the monthly budget amount for this account had dropped to $111.00 due to lower rates, lower gas costs, warmer winter weather and reduced consumption.  Thus, the total amount Ms. Seanor now owes each month has dropped from $250.00 a month to $204.00 [budget amount of $111.00 + $93.00] (T. W. Phillips Exh. D).

12. By requesting a payment plan consisting of the budget amount plus $139.00 a month to reduce the arrearage [budget amount of $111.00 + $139.00 = $250.00], T. W. Phillips is seeking to have Ms. Seanor pay the same total amount [$250.00] that the BCS established in its determination for this account (T. W. Phillips Exh. B).

13. Based upon the income and expense information it received from her on October 8, 2001, T. W. Phillips claims Ms. Seanor can afford its proposed payment plan.  During that interview, Ms. Seanor disclosed she earns $1,609.60 and her husband earns $1,289.60 a month, for total monthly household income of $2,899.20 (T. W. Phillips Exh. A).

14. During the same interview, Ms. Seanor claimed the following monthly household expenses, excluding the natural gas bill:

Item





Amount

Rent





$   450.00



Food





     500.00



Electric




       80.00



Telephone




       65.00



Water





       55.00



Gasoline




       60.00



Car insurance




       83.00



Cable television



       50.00


Total:





$1,343.00

(T. W. Phillips Exh. A).

15. Ms. Seanor disclosed to the BCS in August 2001 that her income was approximately $1,700.00 and her husband’s income was $1,568.00 a month.  T. W. Phillips did not have available at the hearing the Complainant’s monthly household expense information from that BCS interview.

Discussion



Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  However, this due process requirement is satisfied, when the parties are accorded notice and the opportunity to appear and be heard.  Id.

Notice of the telephonic hearing in this case was sent to the Complainant on December 31, 2001 by regular first-class mail to the address stated on the complaint.  This piece of mail was never returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  In addition, I issued a Prehearing Order on  January 7, 2002 which, inter alia, reminded the parties of the hearing date and time, and directed the parties to notify me if the telephone numbers changed where they could be reached at the time of the hearing.  This Order, which was also mailed to the Complainant at the address stated on the complaint, was never returned.  Accordingly, one must presume this mail, which was sent in the ordinary course of business, was received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).



The Complainant did not appear for the scheduled hearing, did not respond to a telephone call to the home number listed on the hearing notice, and did not respond to a call to her work number at the time of the hearing.  The Complainant never notified the presiding ALJ of another telephone number where she could be contacted for the hearing.  Neither the ALJ nor the Respondent possessed any additional information about how to contact the Complainant for the hearing.  Under these circumstances, it appears the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of the Complainant have been fully protected.



The Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof upon the proponent of any request for relief from this Commission.  As the party bringing this complaint to the Commission seeking an affordable payment plan on this account for residential gas service, the Complainant bears the burden of proving by a preponderance of the evidence that she is entitled to relief.  By failing to appear and present any evidence in support of her complaint, the Complainant has failed to meet this burden.  Under these circumstances, the complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).



In a case where a formal complaint raising an inability-to-pay issue is dismissed for failure to prosecute, the BCS determination on the informal complaint becomes the operative decision of the Commission.  Kenyon v. UGI Utilities, Inc., Docket No. C‑00957095 (Order entered April 26, 1996); Darling v. Philadelphia Electric Company, Docket No. F‑00161139 (Order entered November 16, 1993).  T. W. Phillips, however, seeks to modify the BCS determination.  

It notes the BCS directed Ms. Seanor, beginning with her October 2001 bill, to pay the Respondent the monthly budget amount of her bills (which was then $157.00), plus $93.00 each month to satisfy the arrearage owed on this account, for a total monthly payment of $250.00 (T. W. Phillips Exh. B).  T. W. Phillips also notes the monthly budget amount for this account has dropped to $111.00 due to lower rates, lower gas costs, warmer winter weather and reduced consumption.  Thus, the total amount Ms. Seanor owes each month has dropped from $250.00 a month to $204.00 [budget amount of $111.00 + $93.00] (T. W. Phillips Exh. D).  Because she has the means to pay it, T. W. Phillips argues Ms. Seanor should pay the current budget amount [$111.00] plus $139.00 a month to satisfy the arrearage owed on this account.  Thus, T. W. Phillips contends Ms. Seanor will pay the same total amount [$250.00] that the BCS established in its determination (T. W. Phillips Exh. B).



The Commission has held the BCS’s determination on an informal complaint becomes the starting point for establishing a payment plan in these types of cases.  Claypool v. T. W. Phillips Gas & Oil Company, Docket No. Z-00248730 (Order entered December 22, 1995).  The Commission also has held a BCS payment determination must not be changed absent sufficient evidence for doing so; any modification must note what circumstances have changed during the interim.  Heard v. Equitable Gas Company, Docket No. C-00957262 (Order entered June 21, 1996); Harper v. Equitable Gas Company, Docket No. Z-00285460 (Order entered May 10, 1996).  The Complainant’s income has not increased since the BCS issued its determination on her informal complaint.  In fact, Ms. Seanor’s monthly household income slightly declined from the time she provided information to the BCS in August 2001 and the October 2001 interview with the Respondent’s representative [$3,268.00 in August 2001 versus $2,899.20 in October 2001] (T. W. Phillips Exh. A).  With a silent record on the subject, one may not surmise the difference in income figures is due to gross and net income information or withholding for taxes in one instance and not the other.



One must exercise care to ensure that substantial evidence in the record supports a decision of the Commission.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The Pennsylvania appellate courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Accordingly, the only substantial evidence relating to income in this record suggests the Complainant’s household finances have not improved since the BCS issued its determination.  In fact, they may have deteriorated somewhat.  Accordingly, I must accept the BCS’s determination directing the Complainant to pay the monthly budget amount of her bills and $93.00 a month to satisfy the arrearage of $1,236.13, which she presently owes to the Respondent on this account (T. W. Phillips Exh. C).  This result comports with well-established Commission precedent relating to payment arrangements.



The BCS never establishes a single flat monthly amount as a plan for a payment-troubled account recognizing, instead, that a ratepayer’s monthly budget amount will fluctuate with rising and falling gas costs and temperature variations, as well as differences in customer consumption patterns.  Consequently, the BCS will direct a payment-troubled customer to pay the monthly budget amount, which will fluctuate from month to month as it captures these variations over an annual period, and it will direct the customer to pay an additional flat sum to satisfy the account arrearage.  T. W. Phillips’ proposed single flat rate fails to recognize potential variations in this customer’s monthly budget amount, including the fact that we have experienced a relatively mild winter so far, but the winter heating season has two more months to go before it expires.  See, 52 Pa. Code §56.100.  Obviously, the winter may turn quite bitter cold before it is over this year, bringing with it larger than expected budget bills for the ratepayer.



Thus, T. W. Phillips’ flat rate proposal will cause either the budget amount to be adjusted each month to reflect the fluctuations just identified or the utility will have to adjust monthly the arrearage pay-off figure just for this customer.  The former course, which is premised on T. W. Phillips’ tariff rates, is clearly illegal, because no public utility may receive a greater or lesser rate than the one set forth in its tariff on file with this Commission.  66 Pa. C.S. §1303.  In addition, no public utility may unreasonably discriminate for or against a particular customer by establishing a special rate for them.  66 Pa. C.S. §1304.  Therefore, the tariff rate must remain unchanged until the Commission approves a change.

Since the monthly budget bills will not remain static over the term of the payment plan, T. W. Phillips’ flat rate proposal introduces uncertainty as to when the payment plan will end.  It presents unnecessary accounting burdens as well.  Either the utility must manually track this account each month, posting the proper charges and credits for both the monthly budget amount and the account arrearage, or T. W. Phillips will have to develop special accounting software, the expenses of which the utility’s remaining ratepayers will bear.  Finally, its proposal will discourage energy conservation, while possibly encouraging energy consumption gamesmanship.  All of these problems outweigh any possible advantage T. W. Phillips may hope to obtain through its proposal.



T. W. Phillips argues its payment plan will see Ms. Seanor completely amortize the arrearage on this account within six months.  While that may be true, the payment plan herein established will call for the Complainant to extinguish the arrearage within eight months.  The difference between the two plans is insignificant time-wise, but important for consistent regulatory review of these types of cases and for ease of administration.  T. W. Phillips has not shown its special payment plan merits overturning well-established Commission precedent and must be rejected.



The Complainant has paid $476.00 on this account since the BCS issued its determination on her informal complaint on August 29, 2001.  The Respondent received no energy assistance grants that it could credit to this account.  See, Murray v. Duquesne Light Company, Docket No. C-00968301 (Order entered March 30, 1998); and Novich v. Duquesne Light Company, Docket No. C-00968385 (Order entered May 27, 1997).  Pursuant to Commission directive, the Complainant must pay all undisputed amounts accruing under the BCS’s determination pending review of this appeal.  Claypool, supra, and 52 Pa. Code §§56.174(a) & 56.181.  This obligation continues until entry of the Commission’s Order disposing of a case.  Oswald v. Duquesne Light Company, Docket No. C-00992450 (Order entered December 3, 1999).  

T. W. Phillips claims Ms. Seanor should have paid an additional $524.00 from the time of the BCS determination until the time of the hearing.
  Accordingly, the Complainant will be directed to pay the Respondent for all missed payments under the BCS’s payment plan within 30 days after entry of the Commission’s Order disposing of this case.  Turner v. Philadelphia Energy Company, Docket No. C‑00956999 (Order entered April 11, 1996).



For all of the foregoing reasons, the complaint will be dismissed with prejudice and the following Order will be entered.

Conclusions of Law
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. The due process rights of the Complainant have been fully protected in this proceeding.

3. By failing to appear and be heard on this complaint, the Complainant has failed to meet her burden of proving that she is entitled to the relief she seeks from the Commission.

4. The following Order establishing a payment plan for the Complainant to pay the monthly budget amount of the bills and the arrearage owed to the Respondent conforms with the law, applicable regulations and existing precedent of the Commission.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Kimberly Seanor v. T. W. Phillips Gas and Oil Company, docketed with the Pennsylvania Public Utility Commission at No. C‑20016364, is hereby dismissed with prejudice.

2. That within 10 days of the date the Commission enters its Order in this case, the Respondent shall tender a bill to the Complainant for the net total amount that accrued pursuant to the payment arrangement established in the determination of the Commission’s Bureau of Consumer Services at BCS Case No. 0956646 on August 29, 2001.

3. That within 30 days of the date the Commission enters its Order in this case, the Complainant shall pay to the Respondent a sum of money equal to the amount of the bill tendered in accordance with the preceding ordering paragraph to become current with the determination of the Commission’s Bureau of Consumer Services as of the date the Commission enters its Order in this case.

4. That in addition to the payment directed in the foregoing paragraph, the Complainant shall pay the Respondent the monthly budget amount of the bills as they come due, plus $93.00 a month to reduce the arrearage owed on this account, on the date due for the payment of each monthly bill, effective with the first monthly bill received after entry of the Commission’s Order in this case and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.

5. That, so long as the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall Respondent terminate service to the Complainant, except for valid safety and/or emergency reasons.

6. That if the Complainant fails to adhere to the terms of this Order, the Respondent is hereby authorized to terminate service to the Complainant pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of this Commission, 52 Pa. Code §§56.1, et seq.

Dated:  February 1, 2002

















JOHN H. CORBETT, JR.








Administrative Law Judge

� 	See, Finding of Fact No. 8, supra.
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