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OPINION AND ORDER

BY THE COMMISSION:  



Before the Commission for consideration and disposition are the Exceptions filed on December 17, 2001, by Nicole Gas Marketing, Inc., d/b/a Nicole Energy Services (Complainant), relative to the Initial Decision of Administrative Law Judge (ALJ) Michael A. Nemec, issued on November 27, 2001, in the above-captioned proceeding.  Duquesne Light Company (Respondent) filed Reply Exceptions on January 3, 2002.

History of the Proceeding



On March 26, 2001, the Complainant filed a Complaint against the Respondent.  On April 20, 2001, the Respondent filed an Answer, New Matter, and a Motion to Dismiss.  The Respondent alleged, inter alia, that the Commission lacked jurisdiction over the issues raised by the Complaint.



A Prehearing Conference was held on September 6, 2001, before ALJ Nemec.  Both Parties were represented by counsel.  On November 27, 2001, ALJ Nemec issued an Initial Decision recommending that the Complaint be dismissed for lack of subject matter jurisdiction. 



Exceptions and Reply Exceptions were filed, as noted above.

Discussion



It is well-settled that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pennsylvania v. Pa. P.U.C., 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984)).  Accordingly, any exception or argument not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.



In its Exceptions, the Complainant alleges that the ALJ erred in concluding that this Commission lacked subject matter jurisdiction over the Complainant’s claims.



In its Exceptions, the Complainant asserts that it properly alleged a violation of the Electricity Generation Customer Choice and Competition Act (Act), 66 Pa. C.S. §§2801-2812, and Subchapter M of our Electric Service Regulations (Regulations), 52 Pa. Code §§57.171-57.179.  Subchapter M deals with the standards for changing a customer’s Electricity Generation Supplier (EGS).



Based on our review of the allegations contained in the Complaint, we conclude that the Complainant has not properly asserted a violation of the Act or the Regulations.  Accordingly, we will deny the Exceptions.



The pertinent allegations contained in the Complaint were as follows:  Prior to January of 2000, the Complainant acted as an energy broker for the City of Pittsburgh (City) and one or more energy suppliers.  In its capacity as an energy broker for the City, the Complainant entered into a contract with the Respondent.  In January of 2000, the City decided to terminate its relationship with the Complainant and acquired a new broker.
  However, the Respondent failed to acknowledge that the City had chosen a new broker.  Instead, the Respondent continued to treat the Complainant as the City’s broker for purposes of the contract entered into by the Complainant and the Respondent.  



It is the Complainant’s contention that the Respondent’s failure to acknowledge that the Complainant was no longer the City’s broker constituted a violation of the procedures for dropping and enrollment of customer accounts set forth in the Act and our Regulations. 



Section 2807(d)(1) of the Act provides, in pertinent part, that the Commission:  

...shall establish regulations to ensure than an electric distribution company [EDC]
 does not change a customer’s [EGS] without direct oral confirmation from the customer of record or written evidence of the customer’s consent to a change of supplier.  

(66 Pa. C.S. §2807(d)(1)).  Pursuant to Section 2807(d)(1) of the Act, the Commission established standards for changing a customer’s EGS.  These standards are set forth in Subchapter M of the Electric Service Regulations.  (52 Pa. Code §§57.171-57.179).



We conclude that the Complainant was not a customer for purposes of the Act and the Regulations.  It follows that if the Respondent had changed the City’s broker in response to a request from the Complainant, the Respondent would, in fact, have been in violation of the Act and the Electric Service Regulations.  Therefore, it is clear that the Complainant’s allegations do not demonstrate a violation of the Act or the Regulations. 



Finally, we note that the Complainant alleges in its Exceptions that Interstate Gas Marketing, Inc. v. Pennsylvania Public Utility Commission, 679 A.2d 1349 (Pa. Cmwlth. 1996), stands for the proposition that a broker may assert any right possessed by its customers.  We reject the Complainant’s overly broad interpretation of Interstate.  Further, we note that one of the purposes of the Act and the Energy Service Regulations is to prevent unauthorized entities from switching a customer’s EGS.  We find that allowing a broker to assert its customer’s rights under the Act and the Regulations without the requisite authorization would contravene that purpose; THEREFORE,

IT IS ORDERED:



1.
That the Exceptions filed on December 17, 2001, by Nicole Gas Marketing, Inc., d/b/a Nicole Energy Services, relative to the Initial Decision of Administrative Law Judge Michael A. Nemec, issued on November 27, 2001, are hereby denied.



2.
That the Initial Decision of Administrative Law Judge Michael A. Nemec, issued on November 27, 2001, is hereby adopted to the extent that it is consistent with this Opinion and Order.



3.
That the Complaint of Nicole Gas Marketing, Inc., d/b/a Nicole Energy Services, docketed at No. C‑00015168, is hereby dismissed. 








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 14, 2002

ORDER ENTERED:  March 15, 2002

	�	An EGS is defined by the Act as a “person or corporation, including … brokers … or any other entities, that sells to end-use customers electricity or related services utilizing the jurisdictional transmission or distribution facilities of an electric distribution company or that purchases, brokers, arranges or markets electricity or related services for sale to end-use customers utilizing the transmission and distribution facilities of an electric distribution company.”  (66 Pa. C.S. §2803).  An end-use customer, or retail electric customer, is a direct purchaser of electric power.  (Id.).  


	�	According to the Complainant, the City agreed that the Complainant could continue to act as an energy broker for the City until the Respondent dropped the City’s accounts and the City’s new broker acquired the accounts, or until February 28, 2000, whichever came first.


	�	An EDC is a public utility providing facilities for the jurisdictional transmission and distribution of electricity to retail customers.  (66 Pa. C.S. §2803). 
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