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                  v. 
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d/b/a PPL Utilities

OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of PPL Electric Utilities Corporation, doing business as PPL Utilities (PPL), filed on January 2, 2002, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Debra Paist which was issued on December 13, 2001, relative to the above-referenced proceeding.  No replies to the Exceptions have been filed.

History of the Proceeding



On October 2, 2000, Mr. and Mrs. Michael J. Trucco (Complainants) filed a Formal Complaint which alleged that a utility pole owned by PPL created a potential hazard.  According to the Complainants, the location of the utility pole is in front of their home on the southwest corner of Washington and Second Streets in Harrisburg, Pennsylvania.  Due to local traffic issues, specifically a 12 foot, 4 inch high overpass on Second Street, large tractor-trailers must make left-hand turns onto Washington Street from Second Street in order to avoid that overpass.  As the tractor-trailers make that left turn, they frequently come into contact with the utility pole.  The Complainants requested an order which finds that the utility pole is unsafe and directs PPL to relocate the utility pole to a less hazardous location.



PPL filed a timely Answer and a preliminary Motion to Dismiss the Complaint (Motion) for failure to join an indispensable party.  In its Answer and the Motion, PPL alleged that the utility pole’s integrity is intact, that the pole has been reinforced with a C-truss, and that the Complainants’ concerns result from the City of Harrisburg’s (City)  failure to prohibit or restrict traffic or parking on Washington Street.  By its motion, PPL requested that the Complaint be dismissed for failure to join an indispensable party, the City.  The Complainants filed a response to the Motion.



On November 27, 2000, the ALJ issued a preliminary Order which denied PPL’s Motion.  The ALJ concluded that the City was not an indispensable party to this action.  The ALJ determined that this Commission did not have jurisdiction over the City regarding traffic matters, and that PPL could present evidence relating to traffic and any relevant actions or in-actions of the City.  The ALJ also noted that in the event that the Complainants’ problems were found to result from the City’s actions, the Complainants would have to seek redress in the Court of Common Pleas.  



On January 22, 2001, PPL sought a subpoena duces tecum and ad testificandum to compel the City Engineer to testify at the hearing in this matter.  PPL supported its application by averring that the City Engineer would be needed to testify on the issues of traffic conditions and restrictions on the intersection at the Complainants’ house and the compliance of PPL’s utility pole at the Complainants’ house with City ordinances and standards.  On January 29, 2001, the City filed an answer and objection to PPL’s request.  PPL filed a response on January 31, 2001.



On January 31, 2001, the ALJ issued an Order which denied PPL’s application seeking the testimony of the City Engineer.  The ALJ found that the Commission had no jurisdiction with regard to any action of the City relating to traffic issues.  The ALJ noted that the Complainants have the burden of proof on their Complaint.  She determined that PPL was free to rebut any showing that the Complainants made and could do so via its own employees without the need for an official of the City to appear.



An evidentiary hearing was held on March 29, 2001.  Complainant Michael J. Trucco appeared pro se, testified and presented four exhibits which were admitted into evidence.  PPL appeared with counsel, presented two witnesses and sponsored twenty exhibits, nineteen of which were admitted into the record.  The ALJ also admitted two exhibits into the record on her own motion.  A transcript of 206 pages was produced.  The Complainants and PPL filed Main and Reply Briefs.



On December 13, 2001, the ALJ issued her Initial Decision.  On January 2, 2002, PPL filed Exceptions to the Initial Decision.  No Replies to Exceptions have been filed.

Discussion


The ALJ issued fifty Findings of Fact and six Conclusions of Law.  She began her discussion of this case by identifying three issues presented by the Parties.  The three issues were references to extra-record events in the Complainants’ Main Brief (including a request for a Commission inspection), pole safety and pole relocation.  The first issue addressed by the ALJ related to the Complainants’ post-hearing memorandum in the nature of a brief.  The ALJ found that the Complainants’ use of a legal memoran​dum format was acceptable, but she also noted that the Complainants had referenced events which occurred after the evidentiary hearing as well as her Order of May 9, 2001.  That May 9 Order closed the evidentiary record and advised the Parties of briefing requirements, including admonitions relating to evidence not of record.  The ALJ struck those portions of the Complainants’ Main Brief which referenced extra-record evidence, including various exhibits attached to that Main Brief. (I.D., pp. 14-17).



The ALJ then discussed a request that the Complainants presented for the first time in their Main Brief.  The Complainants requested that the ALJ, or another Commission representative, conduct a physical inspection of the pole at issue in this proceeding.  The basis for the request was the Complainants argument that PPL’s photograph exhibits, which had been placed in the record without objection, were “fatally prejudicial to Complainant[s].”  (Complainants’ M.B., p. 2; I.D., p. 17).  The ALJ rejected the request as untimely, noting that the Complainants had ample opportunity to object at the hearing.  (I.D., pp. 17-18).



The ALJ next addressed the primary focus of this matter, which is the safety of the utility pole and its location.  The Complainants had argued that the pole itself had been rendered structurally unsound due to the tractor-trailers’ contact with it.  The ALJ noted that PPL admitted that the wooden utility pole in front of the Complainants’ house had scrape marks and also had missing chunks of wood as a result of tractor-trailers scraping the pole as they made left-hand turns from Second Street onto Washington Street.  (I.D., p. 18).



The ALJ also noted that PPL had performed a pole inspection in preparation for this case and PPL had determined that the pole had sufficient wood to be strong enough for the purpose for which it was being used.  The ALJ gave credence to PPL’s testimony, which indicated that the pole exhibited no damage from insects or birds.  In addition, the pole is a “class two” utility pole which means that it is the second greatest thickness used for utility poles.  PPL had also erected a heavy gauge metal C-truss
 around the pole to protect it from abrasion or any attrition which may occur due to contact by trucks.  Finally, the ALJ noted that PPL was willing, at its expense, to replace the pole in the event that its structural integrity would not support its intended use.  For these reasons, the ALJ determined that the pole was structurally sound at the time of the hearing in this matter.  (I.D., pp. 18-20).



The ALJ next examined the Complainants’ arguments relating to the location of the pole.  The Complainants had argued that even if the pole itself could be found structurally sound, its location was not safe because tractor-trailers repeatedly made contact with the pole, which stands only six feet from the nearest corner of their house.  PPL argued that the location of the pole was inherently safe because the pole was situated at least eighteen inches from the street curb which complies with the regulations established by the Pennsylvania Department of Transportation (PennDOT) as those requirements were adopted by the City.  Alternatively, PPL argued that if the pole is deemed to be in a dangerous location due to traffic issues, PPL has no duty to relocate the pole because the danger results from the actions or inaction of the City.  (I.D., p. 20).



In reaching her determination of this issue, the ALJ found that compliance with the City’s utility pole location requirements is one indicator of a safe location, but it is not determinative.  She noted that there are other factors which may affect the safety of a pole location and can be considered.  The ALJ cited to Bloom v. Waste Management, 615 F. Supp. 1002 (D.C. Pa. 1985), for the proposition that a possessor of energized electric wires has a duty to use safety measures to protect against risks arising from reasonably foreseeable activity near its wires.  (I.D., p. 20-21).

The ALJ also referred to the case of Talarico v. Bonham, 650 A.2d 1192 (1994).  Talarico held that whether a utility pole is in an unreasonably dangerous location requires an examination of various circumstances including the narrowness and contours of the road, road markings, the availability of less dangerous locations, and the closeness of the pole to the road.  The ALJ cited to Rural Electric Co-Operative, Inc., 329 Pa. Super. Ct. 417, 478 A.2d 858 (1984), which held that a supplier of electricity is required to use the highest degree of care practicable by employing reasonable safety precautions.  (Id., p. 21).

She also discussed the case of Taylor v. West Penn Power Co., 79 Pa. PUC 557 (1993), which held that adherence to the National Electric Safety Code does not excuse a utility from taking other safety measures to protect the public from reasonably foreseeable events.  Lastly, the ALJ cited Rodolico v. Philadelphia Electric Co., 70 Pa. PUC 310 (1989), for the proposition that this Commission has jurisdiction to decide whether location of an electric meter is safe within the meaning of 66 Pa. C.S. §1501, despite the approval of the point of electric delivery to a specific building by the City of Philadelphia Department of Licenses and Inspection.  (I.D., p. 21).



Based upon the foregoing, the ALJ found that the location of the utility pole was unsafe under Section 1501.  She stated the following with regard to the location of the pole:


In the present case, both PPL and Complainants agree that the wooden PPL utility pole in front of Complainants’ house bears scraping marks and has some missing chunks of wood where tractor-trailers have come into contact with the pole as they turned left from Second Street onto Washington Street at the corner where Complainant’s house is situated.  (Fact-findings 30, 31, 32 and 32.b).  Therefore, I conclude that the PPL utility pole in front of Complainants’ house is in an unsafe location where it is reasonably foreseeable that tractor-trailers will come into contact with the pole.


Inasmuch as PPL has a duty under section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, to maintain safe service and facilities and to make all changes, alterations and improvements as are necessary or proper for the safety of its patrons, employees and the public, I further conclude that PPL must relocate the utility pole which now stands in front of Complainants’ house.  See also 66 Pa. C.S. §102 (definitions of service and facilities).

(I.D., p. 21-22).



The next issue discussed by the ALJ was pole relocation.  PPL had argued that, pursuant to Rule 4.I of Supplement No. 2 to its Tariff Electric-Pa. P.U.C. No. 201 at second revised page 8, the Complainants would be required to pay the costs of relocation if it was determined that pole relocation was warranted.  The ALJ quoted the pertinent provisions of PPL’s tariff Rule 4.I as follows:

(1)
The relocation of customer’s facilities due to moving or rearranging Company’s facilities at the direction or [sic-of] either the federal, state or local government is the customer’s responsibility and expense.

(2)
The relocation of Company facilities when done at the request of others is at the applicant’s expense and payment of the Company’s estimated cost of the relocation is required in advance of construction.  When the request is from an affected property owner, the charges for relocation of distribution system facilities are limited to contractor costs and direct labor and material costs, less an amount equal to any maintenance expense avoided as a result of the relocation.

(I.D., p. 23).

The ALJ determined that any directive to PPL to relocate the utility pole at issue would clearly fall within subsection (1) of Rule 4.I since the directive would be that of this Commission, a state agency.  Accordingly, the Complainants’ expense for pole relocation would only be for the relocation of the Complainants’ own electrical facilities to the extent that those facilities would be required to be relocated as a result of moving the utility pole which is now at the front of the Complainants’ home.  (I.D., p. 23).

The ALJ then directed that to the extent that PPL incurs costs to relocate the utility pole at the Complainants’ house, PPL must initially bear those costs as its own expense so as not to delay the pole’s relocation for the safety of the public, PPL employees and PPL customers.  The ALJ noted that this did not preclude PPL from seeking partial or full reimbursement in an appropriate forum from any person or entity which may be responsible for causing or contributing to the dangerousness of the location from which PPL is being directed to relocate the utility pole.  (I.D., pp. 23-24).

The ALJ also found that while some evidence was produced at the hearing regarding potential sites for relocation, there had been no true study of that issue.  Accordingly, the ALJ directed that PPL “shall expeditiously identify a suitable utility pole relocation site and shall, no later than March 29, 2002, submit a report about its proposed utility pole relocation site to the Commission’s Bureau of Fixed Utility Services which may then examine the report and take whatever further action may be warranted.”  (I.D., p. 24).  The ALJ further directed PPL to expeditiously relocate the pole from the front of the Complainants’ home.  (I.D., p. 26, Ordering Paragraph No. 3).

Analysis



We note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pa. v. Pa. P.U.C., 86 Pa. 410, 485 A.2d 1217, 1222 (1984).  Any Exception or argument that has not been specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.

PPL has filed six Exceptions to the ALJ’s Initial Decision.  We will address them in the order they were presented.

PPL’s first Exception cites error in the ALJ’s Finding of Fact No. 32(b).  That Finding of Fact provides:  “Sometimes the trucks’ contact with the PPL utility pole causes attrition of the wood and detachment of wires from the pole (Tr. 18, 21-22, 25, 27-28 and 140).”  (I.D., p. 10).  According to PPL, the record adequately demonstrated that the utility pole was sound and possessed the necessary structural integrity for the purpose for which it was used.  PPL’s primary objection is that the ALJ determined that the truck contact resulted in “attrition” of the wood.  According to PPL, there was no evidence presented at the hearing which shows that the utility pole is deteriorating as the result of contact by trucks.  (PPL Exceptions, pp. 1, 12 and 13).

We will deny this Exception.  Given the testimony cited by the ALJ in support of Finding of Fact Number 32(b), it is reasonable to conclude that the scrapes and missing chunks of wood evident on the utility pole resulted from contacts with tractor-trailers.  The Complainants presented testimony which thoroughly described how tractor-trailers making left-hand turns onto Washington Street from Second Street scrape the pole, leaving marks and gouging the wood.  (I.D., Finding of Fact No. 32, p. 9).  Once the Complainants presented testimony to that effect, PPL was free to rebut that showing.  It did not.  Thus, the ALJ’s finding that such contacts have resulted in “attrition” of the wood is well supported by a preponderance of the evidence.  We also note that the ALJ found that the pole was structurally sound.  

PPL’s next Exception again references Finding of Fact No. 32(b) as well as Findings of Fact No. 33 and 34.
  Finding of Fact No. 32(b) has been quoted above.  We believe that it will be instructive to quote Findings of Fact Nos. 33 and 34 here:  

“In the summer of 2000, wires became detached from the PPL utility pole in front of Complainants’ house; Complainant Michael J. Trucco reported the situation to PPL; and it was later determined that the detached wires were television cable wires (Tr. 26-27 and 58).”  (I.D., p. 10).  Finding of Fact 34 provides:  “From time to time, wires have become detached from the PPL utility pole, and Complainant Michael J. Trucco has reported the situation so that repairs could be made by whatever entity owned the particular wire (Tr. 26-27 and 59).”  (Id.).

PPL argues that to the extent the foregoing Findings of Fact determine that wires have become detached from the pole, it is in error because it is established only upon hearsay evidence, objected to at hearing.  According to PPL, the evidence establishes that the pole has never been involved in an accident, and the wires have never fallen down from the pole as a result of tractor-trailer trucks scraping against the pole.  (PPL Exceptions, pp. 1, 14).

In reviewing this Exception, it will be helpful to review that part of the transcript which addresses this issue.

Q. [PPL Counsel]:  When you say severely damaged, describe to me in words what you mean by that, what does that mean, is it leaning?

A. [Mr. Trucco]:  It had been leaning several times.  At one point prior to the placement of the truss, approximately 40 percent of the wood at the base was removed from the truss.  In other words, Your Honor, when it’s struck by a truck on a routine basis, part of the wood of the pole goes again, the wires have been shaking, we have seen sparks come from the wires.  It’s a very bad situation there.  Also Your Honor, I might add, that on numerous occasions wires from the pole have come down, necessitating calls for PPL’s office for them to come down and make repeated repairs –

Mr. Fries (PPL Counsel):  Your Honor, I’m going to interpose an objection, unless this witness is testifying from his own personal knowledge as to calls he has made or observations he has made, it’s hearsay.

The ALJ:
Mr. Fries is asking you, are you saying that you made calls to PPL to report things?

Mr. Trucco:
Exactly and I have the records to support that.

The ALJ:
In other words, what your neighbors may or may not have done or told you about is called hearsay and that is not satisfactory, you have to have personal knowledge, firsthand knowledge.

Mr. Trucco:
I understand, hearsay calls – the calls were made specifically by myself and I would hope that PPL has those records so that we can examine them for the record.

(Tr. pp. 25-27).



Later in the hearing, the following testimony was presented by Mr. Trucco in response to questioning by PPL’s counsel:

Q. Is it your testimony that the truss was placed on the pole after you complained about sparks in the wiring?

A. I don’t know, sir, my testimony to that – keep in mind that I have complained to PPL several dozen times to no avail.

Q. Other than this one occasion, can you recall any other occasions when you have seen sparks from wires?

A. Yes, sir.  I know last summer I called there because there were wires coming from the pole.  They were later determined to be TV wires that were knocked down as a result of a truck colliding with a pole.

(Tr., pp. 57-58).



In its Exceptions, PPL characterizes the above-quoted testimony as “out-of-court testimony … presented by Complainants to prove the truth of the matter asserted; namely, that wires were knocked down from the pole and found, by some unidentified person, to be a result of a truck colliding with the pole.”  (PPL Exceptions, p. 14).  PPL argues that the last answer quoted above is clearly hearsay, uncorroborated, objected to and cannot support a finding of fact, citing Northern Health Facilities v. U.C.B.R., 663 A.2d 276, 279 (Pa. Cmwlth. 1995).  According to PPL, because there is no non-hearsay evidence to substantiate this statement, Findings of Fact 32(b) and 33 cannot stand.  (Id.).



We will deny this Exception.  PPL bases its hearsay argument on the testimony which appeared at pages fifty-seven through fifty-nine of the transcript.  We note that the ALJ also referenced the earlier testimony at transcript pages twenty-six and twenty-seven, quoted above, in support of her findings.  At that point in the hearing, the ALJ went to some lengths to ensure that the witness was testifying from first-hand knowledge.  While PPL is correct in its recitation of the law of hearsay and the effect of hearsay testimony on agency findings, its argument does not apply in this instance.

PPL’s next Exception claims error in the ALJ’s conclusion that the Complainants carried their burden of proof of showing that the location of the utility pole in front of the Complainants’ home is unsafe.  PPL contends that the ALJ found that the pole is in an unsafe location because it is reasonably foreseeable that tractor-trailer trucks will come into contact with the pole.  PPL further contends that mere contact with the pole does not automatically make the pole or its location unsafe.  According to PPL, the contact would have to be of sufficient force to weaken the pole or knock it down if such contact is to be deemed unsafe.  PPL asserts that there was no credible evidence produced to show that the occasional scraping of the pole by trucks is of such a nature.  (PPL Exceptions, pp. 2, 12).

PPL also argues that the ALJ’s reliance on Kintner,
 Talarico, Taylor, and Rodolico is misplaced.  With regard to Kintner, PPL questions whether the standard expressed in that case applies to a utility’s obligation under the Public Utility Code.  PPL asserts that it has taken reasonable safety precautions by installing a Class 2 pole in front of the Complainants’ home.  Talarico is argued not to apply because in that case, the utility had failed to comply with PennDOT’s guidelines and failed to heed express notice from property owners that many cars had previously gone off the road.  In Talarico, it was found that the utility breached its duty of care to the driver of the car that struck the pole, and that the pole’s proximity to the road caused the accident.  (PPL Exceptions, p. 15).

Similarly, PPL argues that the ALJ erroneously relied on Taylor.  In that case, the Commission found that a utility had a statutory duty to erect barriers around a newly installed unprotected pad-mounted transformer on a complainant’s property which was only five feet from the road.  The utility had typically installed barriers around pad-mounted transformers in parking lots or high traffic areas, but not in residential areas.  After finding it reasonably foreseeable that a driver could strike the transformer and suffer injury, the Commission found that the utility had a duty to erect a barrier around the newly installed facility.  PPL distinguishes Taylor, stating that the Taylor case did not have a thirty‑year history showing the absence of a safety problem as was presented in this case.  (Id., pp. 15-16).



Rodolico, Taylor and Kintner are all distinguished by PPL.  PPL argues that there has been no history of accidents or harm to the Complainants due to the location of 

the pole in this case.  According to PPL, the Complainants’ have introduced no expert testimony or other competent evidence establishing that the pole is in an unsafe location or that any problem is caused by PPL’s breach of its duty of care.  Again, PPL argues that the evidence in this case indicates that there has never been an accident in which the pole caused personal injuries, nor have any automobiles struck the pole.  

The Commission’s decision in Taylor is actually more on point than PPL’s argument claims.  In Taylor, a West Penn Power Company customer was disputing the placement of a pad-mounted transformer at a residential site for a house under construction.  Thus, there was no prior record of safety hazards in that case.  Given the lack of accident history in Taylor, that case’s discussion of duty and reasonable, safe service is instructive here:

A supplier of electricity is required to exercise the highest degree of care practicable in maintaining its power lines.  Kintner v. Claverack Rural Electric Co-op, Inc., 329 Pa. Superior Ct. 417, 478 A.2d 858 (1984).  Pennsylvania law imposes on those in control of energized power lines a duty to observe a standard of care commensurate with the degree of danger imposed by those facilities.  Bloom v. Waste Management, Inc., 615 F. Supp. 1002 (1985).  The risks against which a possessor of energized lines has a duty to take precaution include those arising from the customary activity in the vicinity of its lines and any special activity of which the possessor has notice.  Id.

A public utility may not discharge this high degree of care by simply installing its facilities properly in a right-of-way and thereafter ignore the consequences.  This pad-mounted transformer on the Taylor property is located within five feet of the edge of the roadway (West Penn Exhs. 1, p. 4 & 2).  One may reasonably foresee a driver striking this transformer either through momentary inattention or complete misadventure while operating a vehicle in the turn-around circle on Jamesway Street.  One may further foresee anyone coming in contact with the electricity discharged in such an accident suffering serious bodily injury.  Under these circumstances, it is simply not reasonable to leave this pad-mounted transformer unprotected.  Ignoring this known hazard does not comport with the high degree of care Pennsylvania imposes upon the possessor of electrical energy.

(79 Pa. PUC, p. 566).



The only significant difference between Taylor and this case is that the record evidence in this proceeding demonstrates by substantial, credible evidence that large tractor-trailers have come into contact with PPL’s utility pole.  Contrary to PPL’s characterization of this record, we find such evidence to be alarming.  If anything, the foreseeable risk of a substantial safety event is higher in this case than it was in Taylor, where the complainant had presented no prior safety history.  PPL has correctly pointed out that Taylor opined that the cost of erecting a barrier around the transformer would amount to less than $1000.  However, we do not find that factor to be determinative of whether the utility pole here is in an unsafe location and whether PPL should be directed to relocate that pole.



In this case, there is substantial, credible evidence that the utility pole next to the Complainants’ home is in an unsafe location.  The only counter-arguments offered by PPL are that the pole was placed in accordance with the City’s siting rules, that the record does not show that the pole has ever been knocked down or involved in an “accident”, and that the unsafe location is due to the City’s failure to enforce its own traffic regulations.  None of these arguments serve to rebut the showing of the Complainants in this case.  As found by the ALJ here, “the PPL utility pole in front of Complainants’ house is in an unsafe location where it is reasonably foreseeable that tractor-trailers will come into contact with the pole.”  (I.D., p. 21).  

The duty of care owed by PPL, as the distribution utility, does not require this Commission or the Complainants to wait until the pole is knocked down or serious injury actually occurs to make such a finding.  The fact that such an event is “reasonably foreseeable” based upon substantial and credible evidence of record is sufficient.  (Taylor).  We will deny this Exception.

PPL next excepts to the ALJ’s conclusion that PPL is required to relocate the pole, and then initiate a suit for reimbursement of its relocation costs.  (PPL Exceptions, pp. 2, 18-19).  PPL argues that its tariff has the force and effect of law, citing Pennsylvania Electric Company v. Pennsylvania Public Utility Commission, 663 A.2d 281 (Pa. Cmwlth. 1995).  According to PPL, Rule 4.I (2) of its tariff applies in this case which provides that the Complainants would bear the costs of relocation since according to PPL, no federal, state or local government has directed it to relocate the pole.  (PPL Exceptions, p. 19).  PPL asserts that the Complainants have two choices in this instance.  They can take their concerns to the City and have the City address parking conditions in the area, or they can pay for the pole relocation.

As we noted above, the ALJ determined that Rule 4.I.1 of PPL’s tariff applies.  The ALJ based her determination on the fact that it is this Commission, a body of the state government, that is directing PPL to relocate its pole.  We agree.  We are hard pressed to see how this issue could be determined in any other fashion.  Given that Rule 4.I.1 applies, the Complainants will be required to bear only the costs of relocation of their electric facilities, to the extent they have to be relocated due to this direction.  As noted by the ALJ, PPL may take any action it deems advisable and appropriate with regard to any other person(s) it believes may have cost responsibility.

PPL also raises the specter that finding a suitable relocation site may be difficult.  (PPL Exceptions, p. 18).  However, although some evidence was elicited on this issue at hearing, the ALJ found that a more in-depth study would be required.  Accordingly, she directed PPL to conduct a study of potential relocation sites for Commission review.  Finding the ALJ’s recommendation on this issue to be reasonable and appropriate we will adopt it as modified to extend the deadline for PPL to identify a suitable pole relocation site and submit its report to the Commission.  (I.D., p. 24).  That will provide PPL with every opportunity to study potential relocation sites and submit that study for Commission staff review.

PPL’s fifth Exception claims error in the ALJ’s denial of its Motion to Dismiss for failure to join the City as an indispensable party.  According to PPL, the Complainants’ concerns are largely driven by trucks scraping against the pole.  That concern is said to be driven by the failure of the City to prohibit or restrict tractor-trailer traffic on Washington Street or to restrict on street parking in the area of the intersection of Washington and Second Streets.  According to PPL, these factors make the City an indispensable party.  (PPL Exceptions, p. 2).



In CRY, Inc. v. Mill Service, Inc., 536 Pa. 462, 640 A.2d 372 (1994), the Pennsylvania Supreme Court set forth four criteria to be used to determine whether an entity was required to be joined as an indispensable party:  

1. Does the absent party have a right or interest related to the claim?

2. If so, what is the nature of that right or interest?

3. Is that right or interest essential to the merits of the issue?

4. Can justice be afforded without violating the due process rights of absent parties?  

In Centolanza v. Lehigh Valley Dairies, Inc., 540 Pa. 398, 658 A.2d 336 (Pa. Cmwlth. 1995), Pennsylvania’s Supreme Court further refined the criteria to be used.  In Centolanza, the Court held that even if an entity had a right or interest in the claim which may be affected, the question then became whether the absent party’s interest was essential to the merits of the issue.

In the present case, the only interest of the City involves its traffic policies and parking restrictions in the Complainants’ area.  We agree with the ALJ that we have no authority to direct the City to alter its traffic or parking regulations.  Since this Commission has no jurisdiction over the City as it relates to the issues raised in this complaint, any interest of the City to this action is too far removed to render it an indispensable party.  (See Lower Mount Bethel Township v. Stine, 686 A.2d 426 (Pa. Cmwlth. 1996)).  Certainly, the City’s interests, to the extent it may have any regarding this matter, are not essential to the merits of this case.  (Centolanza).  Thus, this Exception is denied.



Similarly, PPL excepts to the ALJ’s denial of its application for a subpoena duces tecum and ad testificandum.  The nature of the testimony and documents sought by PPL through its application for subpoena were readily accessible to PPL and could have been presented by its own employees.  The City’s traffic regulations are matters of public record.  The nature of the parking in the vicinity of the Complainants’ home was ascertainable by PPL and testimony was, in fact, presented on this issue at hearing.  (See Finding of Fact Nos. 5 through 15 and the record citations therein).  It is highly unlikely that the City Engineer would have provided any additional information on these issues that would have persuaded the ALJ to decide this issue in a different fashion.  Accord​ingly, we agree with the ALJ’s decision on this issue and will deny this Exception.



For the foregoing reasons, we will deny the Exceptions of PPL and adopt the ALJ’s Initial Decision to the extent that it is consistent with this Opinion and Order; THEREFORE, 


IT IS ORDERED:


1.
That the Exceptions of PPL Electric Utilities Corporation, d/b/a PPL Utilities are denied.



2.
That the Initial Decision of Administrative Law Judge Debra Paist issued on December 13, 2001, is adopted to the extent that it is consistent with this Opinion and Order.



3.
That the Complaint of Mr. and Mrs. Michael J. Trucco is sustained in part, and denied, in part, consistent with this Opinion and Order.



4.
That, on or before April 29, 2002, PPL Electric Utilities Corporation d/b/a PPL Utilities shall identify a suitable utility pole relocation site and submit a report about its proposed utility pole relocation site to the Pennsylvania Public Utility Commission’s Bureau of Fixed Utility Services which is directed to examine the report and take whatever further action may be warranted.



5.
That PPL Electric Utilities Corporation d/b/a PPL Utilities shall, at its sole initial expense, expeditiously relocate its utility pole from the front of the Truccos’ house at the southwest corner of Second and Washington Streets, Harrisburg, Pennsylvania.  



6.
That Mr. and Mrs. Michael J. Trucco shall have no cost responsibility as a result of the pole relocation excepting only for the cost of relocating their own electric facilities, if any such relocation is required as a result of the pole relocation.  



7.
That the first paragraph of the Truccos’ Main Brief, the computer​ized police report attached to that Main Brief, and all six (6) photographs attached to that Main Brief are stricken.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 28, 2002

ORDER ENTERED:  March 29, 2002

	�	In her January 31, 2001 Order, denying PPL’s Application for Subpoena, the ALJ noted that the Commission’s rules and regulations (52 Pa. Code §5.421) do not provide for a party to respond to an answer and objection to subpoena applications.


	�	A C-truss is a C-shaped piece of heavy gauge metal usually used to brace a utility pole by protecting the bottom of a pole which has deteriorated.  (I.D., Finding of Fact. No. 24, p. 8).


	�	PPL only references Finding of Fact Nos. 32(b) and 33 in its text arguments, but it also notes Finding of Fact No. 34 in its summary at page 1 of its Exceptions.  Given the nature of the arguments and the facts determined, it appears that PPL also intended to except to Finding of Fact No. 34.


	�	See, p. 15, infra. Kintner v. Claverack Rural Electric Co-op, Inc., 329 Pa. Superior Ct. 417, 478 A.2d 858 (1984).  
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