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I.  HISTORY OF THE PROCEEDING


On April 2, 2001, Maria Davis (Complainant) filed a formal complaint (Complaint) against PECO Energy Company (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleged that in July 2000 Respondent responded to an emergency involving a loose, unattached wire running from the street to her building.  Complainant also alleged that a few months later her lights began to flicker.  She further alleged that when she contacted Respondent, it refused to fix the problem.  Complainant requested that the Commission direct Respondent to fix the problem.



On May 11, 2001, Respondent filed an Answer to the Complaint.  Respondent averred that on January 5, 2001, Respondent’s technician visited Complainant’s property and informed her that the problem was with her equipment and that she would need to contact an electrician to repair the problem.  Respondent requested that the Complaint be dismissed.



This case was assigned to me by Hearing Notice dated October 30, 2001.  The Hearing Notice also informed me and the parties that a hearing would be held on December 19, 2001.  Reference to the hearing date was also made in my Prehearing Order dated November 5, 2001.



The hearing was held as scheduled on December 19, 2001.



Complainant failed to appear at the hearing.



Respondent was represented by Shari Gribbin, Esquire.  Respondent presented the testimony of Richard MacQuaide.  Mr. McQuaide is employed by Respondent as a first class lineman.  (Tr. 6-7).  Respondent introduced three exhibits.
   PECO Exhibit 1 is a copy of a letter dated October 18, 2001, from Ms. Gribbin to Commission Mediator Bruce Bigelow,informing him that she attempted to reach Complainant on several occasions and that she had not been able to arrive at a settlement with her.  PECO Exhibit 2 is a copy of a letter dated August 24, 2001, from Ms. Gribbin to Complainant, informing her that she (Ms. Gribbin) had not received the information which Complainant had agreed to provide to her.  PECO Exhibit 3 is a copy of a document entitled “PECO Energy Company Utility Company Report to the Informal Complaint Unit.”  Respondent’s three exhibits were admitted into evidence.  

II.  FINDINGS OF FACT


1.
Complainant, Maria Davis, resides at 3740 Germantown Avenue, Philadelphia, PA 19140.  (Tr. 7; PECO Ex. 2).



2.
On August 24, 2000, Complainant contacted Respondent and requested repair of her pavement.  (PECO Ex. 3 at 2).



3.
On August 28, 2000, Respondent completed the repair of Complainant’s pavement.  (PECO Ex. 3 at 2).



4.
On January 2, 2001, Complainant contacted Respondent to report flickering lights, wire arcing and exposed wires inside of her property.  (PECO Ex. 3 at 1).



5.
On January 5, 2001, Richard MacQuaide, a first class linesman for Respondent, visited Complainant’s property.  (Tr. 6-8).



6.
Complainant and her husband took Mr. MacQuaide into the basement of their home.  (Tr. 7-8).



7.
Mr. MacQuaide informed Complainant and her husband that the problem involved inside wiring, which was their responsibility to have repaired.  (Tr. 7-10; PECO Ex. 3). 



8.
Mr. MacQuaide did not perform any work at Complainant’s property.  (Tr. 7-8).

III.  DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant failed to appear at the hearing.  By failing to appear at the hearing and prosecuting her Complaint, Complainant failed to meet her burden of proof.  I must therefore dismiss the Complaint.  



I also note that record evidence shows that Richard MacQuaide, a first class linesman for Respondent, investigated on January 5, 2001, Complainant’s report of flickering lights, wire arcing and exposed wires inside of her property.  (Tr. 6-10; PECO Ex. 3).  Mr. MacQuaide testified that following his investigation, he informed Complainant and her husband that the problem involved inside wiring, which was their responsibility to have repaired.  (Tr. 7-10; PECO Ex. 3).  

IV.  CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S.  §332(a).



3.
Complainant failed to appear at the hearing and prosecute her Complaint.  Complainant therefore failed to meet her burden of proof.

V.  ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Maria Davis v. PECO Energy Company at Docket Number C-00015268 is dismissed.

Date:
__________________

______________________________________







Charles E. Rainey, Jr.







Administrative Law Judge

	�	At the hearing, Respondent’s counsel volunteered to submit an affidavit from Respondent’s claims investigator regarding this case.  (Tr. 10).  That affidavit was to be marked as PECO Late-Filed Exhibit 4, and submitted by December 24, 2001.  (Tr. 10-12).  The affidavit was never submitted however.  Respondent’s counsel did submit via facsimile mail a letter dated January [sic] 5, 2002.  (I believe that the correct date for the letter is February 5, 2002).  The letter provides that Respondent was not able to gain access to Complainant’s property in order to investigate her claim, and that her claim was consequently denied.  The letter is not admitted into evidence. 
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