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history of the proceeding


This decision dismisses the complaint of a residential utility customer seeking relief from a payment arrangement prescribed by the Commission’s Bureau of Consumer Services (BCS) because of his inability to pay electric utility bills, particularly the amount necessary to avoid termination. Although the Complainant annually earns about $38,000, no payments were made on the account for a substantial period preceding the BCS decision and no payments have been made since the decision. The accompanying Order enforces the payment arrangement prescribed by the BCS and orders the Complainant to pay a deficiency amount, reflecting the amount he should have paid under the BCS decision.

On Aug. 3, 2001, Darren Coleman (Coleman or Complainant) filed the formal complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (DLC or Respondent) as an appeal from the BCS decision requiring him to pay $600 by July 31 (to avoid termination) and to pay, monthly, beginning in August 2001, a special budget amount of $171, consisting of the regular budget amount (then $71) plus $100 to amortize the past‑due balance (then $1226.96). Coleman also complains that DLC harassed him by attempting to contact him by calling his employer. DLC answered the complaint.

Following the Prehearing Order and the Interim Payment Order, a telephone hearing was held, on Jan. 30, 2002, under 52 Pa. Code §56.174. Coleman testified in his own behalf. Regina M. Sestak, Esquire, entered an appearance on behalf of DLC and offered the testimony of Gary Miller, Regulatory Analyst, who sponsored DLC Exh. No. 1, a statement of account; DLC Exh. No. 2, a usage comparison report; DLC Exh. No. 3, the BCS Decision at No. 0969284; and DLC Exh. No. 4, a summary of PUC orders and other payment arrangements.

The record of the proceeding includes the exhibits (noted above), the prehearing and interim payment orders (noted above), and the tape recording of the hearing.
 The record of the proceeding closed Jan. 30. Briefs were not filed.

Findings of fact

1. Darren F. Coleman, Sr., Complainant, along with his spouse and son (age 15), reside in a two‑bedroom apartment, located at 60 Sandune Ct., Apt. B, Pittsburgh (Plum Borough) Pa.; DLC furnishes Coleman with residential electric utility service. (DLC Exh. No. 1.)

2. Coleman’s spouse is afflicted with Crohn’s Disease and underwent surgery for the condition shortly before termination of service was scheduled for nonpayment; termination was prevented by the medical certification of a physician; the certification has not been renewed.

3. Coleman’s resident son attends public school; the son has dental braces for which Coleman pays $100 a month.

4. DLC attempted to contact Coleman by calling him at his place of employment because DLC could not contact Coleman at his home and because the employer’s phone number was on Coleman’s account; when DLC contacted Coleman’s employer, it left only the message for Coleman to contact DLC.

5. At Coleman’s request DLC removed the telephone number of Coleman’s employer from the account.

6. Electric service is used for household appliances, lighting, cooking, and a gas‑furnace fan; service usage is consistent, year‑to‑year. (DLC Exh. No. 2.)

7. In 2001, Coleman earned about $38,000 working as a heavy‑equipment operator; Coleman has extraordinary deductions from his earnings for child support ($235 bi‑weekly), repayment of a thrift loan from his 401(k) account ($200 bi‑weekly), and federal income tax liability ($70 bi‑weekly), which accrued over a number of years; the extraordinary deductions will continue for a number of years.

8. Coleman has bi‑weekly take‑home pay of about $700 or monthly household income of about $1500.

9. Coleman has $14 in his checking account, and he does not have a savings account.

10. Coleman has a 1998 Ford Ranger, for which he makes monthly payments of $367; the remaining financed amount for the vehicle is about $11,000.

11. Coleman’s spouse has a 1999 Ford Taurus, for which he makes monthly payments of about $400; the remaining financed amount for the vehicle is about $10,000.

12. Excluding the expense for electric service, Coleman has the following monthly expenses:

Monthly Household Expenses

Amount

Balance Owed









Rent

$685.00




Renter’s Insurance

22.00




Gas

75.00 

600


Telephone

60.00




Water

93.00 




Sewage

82.00 




Internet

19.00 




Food

450.00




Clothing

?




Automobile payments

767.00

21,000


Automobile insurance

230.00




Auto gasoline

150.00




Dental bills

100.00

600


Prescriptions

100.00


















Total

 $2833.00 











13. On July 10, 2001, when Coleman’s account balance was $1226.96 (on June 21), the BCS—at No. 0969284—directed Coleman to pay, as a condition to maintain service, $600 by July 31, then, beginning in August, to pay, monthly, a special budget amount of $171, i.e., the regular budget amount (then $71) plus $100 to amortize the account balance. (DLC Exh. No. 3.)

14. Coleman’s current monthly budget amount is $75, and the past‑due balance on the account is $1778.35.

15. If Coleman had complied with the BCS decision, he would have paid DLC $1641—that is $600 by July 31; $171 by Aug. 2 ($71 + $100); $170 by Sept. 4 ($70 + $100); $175 by Oct. 2 ($75 + $100); $175 by Nov. 1($75 + $100); $175 by Dec. 3 ($75 + $100); and $175 by Jan. 2 ($75 + $100). (DLC Exh. Nos. 1 & 3.)

16. In fact, after the effective date of the BCS decision, Coleman paid nothing on the account, leaving a deficiency under the BCS decision of $1641. (DLC Exh. Nos. 1 & 3.)

17. Coleman testified that he did not have the money to make the BCS‑directed payment of $600 plus the August monthly payment of $171; in addition, Coleman said he was waiting for the outcome of this proceeding before he made a payment, even though he acknowledged receiving the interim payment order, with which he did not comply, from the same ALJ who was assigned to hear his complaint.

18. Coleman has a history of payment arrangements that have not been kept. (DLC Exh. No. 4.)

19. Coleman does not appear to be eligible for any special payment programs offered by DLC.

discussion
Essentially, Coleman claims in his complaint that he cannot pay—as directed by the BCS decision on the informal complaint— $771 on the balance due on his electric utility account. Coleman does not claim that he cannot pay, monthly, the special budget amount—also prescribed by the BCS decision—consisting of the regular budget amount plus $100 to amortize $1778.35, the current past‑due balance on the account. Coleman’s monthly household income is about $1500, after deductions—some of which are not recognized by the Commission for determining ability to pay. Moreover, Coleman claims that DLC harassed him by calling his employer and leaving a message for Coleman to contact DLC. This claim has no merit and is not further discussed.

The Commission routinely entertains the type of complaint that Coleman prosecuted here. The Commission has said that a payment arrangement prescribed by the BCS is a starting point for determining an appropriate payment arrangement on appeal. The BCS‑prescribed payment arrangement will be enforced by commission order unless the BCS made a significant error in arriving at the payment arrangement or unless relevant circumstances have changed since the BCS investigated the informal complaint. Finally, if a complainant, like Coleman, has not complied with the payment arrangement prescribed by the BCS decision and cannot offer a good‑cause explanation for failing to make the prescribed payments, then it is appropriate to order a deficiency payment equal to the amount of the missed payments under the BCS decision.
 Low income or insufficient income, after household expenses, is not a good‑cause explanation.
 A substantial, good‑faith effort by a complainant to make the payments prescribed by a BCS decision will excuse the complainant from being ordered to make all or some part of a deficiency payment.
 To amount to a substantial and objective good‑faith effort—absent good‑cause explanation—a complainant must have paid more than one‑half of the amount prescribed by the BCS decision.

When considering a complainant’s ability to comply with a BCS‑prescribed payment arrangement or a complainant’s good‑faith effort to comply with that arrangement, certain expenses are not recognized by the Commission.
 For example, excessive auto payments, credit‑card payments, TV‑cable or Internet service payments, rental payments for entertainment appliances, etc., are not recognized expenses for determining a complainant’s ability to pay for utility service.

To obtain the relief sought, Coleman had the burden of producing evidence and persuading the Commission that mitigating or adverse circumstances occurred or arose since the time the BCS investigated the informal complaint on which it based its prescribed payment arrangement.
 It was Coleman’s burden to prove relevant facts by a preponderance of substantial evidence.
 Preponderance of evidence means evidence presented that supports one party’s position—even by the smallest amount—more convincingly than the evidence supporting the other party’s position. Substantial evidence means evidence that a reasonable person may accept as adequate to support a relevant conclusion—more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.

Coleman’s monthly household income is about $1500, after deductions—some of which are not recognized by the Commission for determining ability to pay. If Coleman had complied with the BCS decision, he would have paid DLC $1641: i.e., $600 by July 31; $171 by Aug. 2 ($71 + $100); $170 by Sept. 4 ($70 + $100); $175 by Oct. 2 ($75 + $100); $175 by Nov. 1($75 + $100); $175 by Dec. 3 ($75 + $100); and $175 by Jan. 2 ($75 + $100). (DLC Exh. Nos. 3.) In fact, after the effective date of the BCS decision, Coleman paid nothing on the account, leaving a deficiency under the BCS decision of $1641. (DLC Exh. Nos. 1 & 3.) Coleman testified that he did not have the money to make the BCS‑directed payment of $600 plus the August monthly payment of $171. In addition, Coleman said he was waiting for the outcome of this proceeding before he made a payment, even though he acknowledged receiving the interim payment order, with which he did not comply, from the same ALJ who was assigned to hear his complaint. Coleman’s last payment on the account was made on Oct. 5, 2000, in the amount of $110; the payment resulted in a balance due of $517.64. A payment by check was attempted on April 27, 2001, in the amount of $630, but there was insufficient funds to make the payment. (DLC Exh. No. 1.)

The total amount of the deficiency payment will be computed from the effective date of the BCS decision to the date on which the Commission’s final Order is entered, minus the amount of any interim payments.

conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2. The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought. 66 Pa.C.S. §332(a).

3. During the time a formal complaint by a residential customer is pending, whether an initial complaint or a complaint appealing a decision on informal complaint by the Bureau of Consumer Services, the customer has an enforceable duty to pay the undisputed portions of all utility bills. 52 Pa. Code §§56.174 and 56.181.

4. The Complainant failed to show that he has a good payment history and that a definite and positive change in his financial circumstances will occur within a reasonable time—or failed to show other extenuating circumstances—for the purpose of permitting the Complainant to pay less, monthly, on his electric utility account than the amount of the current charges or the current budget amount plus something to amortize the arrearage. Evasovich v. Duquesne Light Co., 57 Pa. PUC 104, 106 (1983); Jackson, v. Pa. P.U.C., 522 A.2d 1187 (Pa. Cmwlth. 1987).

5. For the purpose of obtaining the relief sought by the subject complaint, the Complainant failed to satisfy his burden of proving that, financially, he was and is unable to make timely payments as prescribed by the Informal Complaint Decision of the Commission’s Bureau of Consumer Services, at BCS Case No. 0969284, issued July 10, 2001.

6. There is no evidence to support the conclusion that Duquesne Light Company violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.

7. A utility may arrange with a residential customer to make smaller monthly payments for current service than those payments prescribed by an operative decision on informal complaint issued by the Bureau of Consumer Services. See Magill v. Bell Atlantic-Pennsylvania, Inc., F‑00493608, Order entered July 21, 1999; see also Anthony v. Columbia Gas of Pa., Inc., Z‑00903628, Order entered Sept. 25, 2001.


8.
The payment arrangement prescribed in the following Order requiring the Complainant to pay the entire deficiency amount accruing under the decision on informal complaint by the Bureau of Consumer Services and to pay, monthly and in a timely manner, the monthly budget amount plus $100.00 conforms with applicable provisions of the Public Utility Code and the regulations and policy of the Commission.
ORDER

THEREFORE,

IT IS ORDERED, as follows:

1. That the formal complaint captioned Darren Coleman v. Duquesne Light Company, at Docket No. Z‑00969284, is denied and dismissed, with prejudice, except to the extent of the following ordered payment arrangement, and in this respect, the complaint is sustained.

2. 
That within 15 days of the date on which the order of the Commission is entered, or otherwise becomes final, Duquesne Light Company must issue Darren Coleman a bill in the amount, not to exceed the amount of any arrearage, that reflects the deficiency in payments Darren Coleman failed to make under the decision on informal complaint issued by the Commission’s Bureau of Consumer Services, on July 10, 2001, at BCS Case No. 0969284.

3. 
That within 30 days of the date of the bill issued by Duquesne Light Company according to ordering paragraph No. 2, above, Darren Coleman must make a payment or payments, toward any arrearage, in the amount of the bill issued by Duquesne Light Company.

4. 
That beginning with the first billing period following the date on which the order of the Commission is entered, or otherwise becomes final, Darren Coleman must pay, monthly, to Duquesne Light Company, the regular budget amount (which is subject to routine continual review) plus $100 to amortize the arrearage.

5. 
That Duquesne Light Company must not assess any additional late charges or finance charges on the past‑due balance, as long as the Complainant complies with the terms of this Order.

6. That if Darren Coleman adheres to the payment schedule prescribed by this Order, until any arrearage is amortized, Duquesne Light Company must not terminate service except for reasons involving safety or an emergency.

7. 
That Duquesne Light Company is authorized to terminate service in compliance with Chapter 56 of Title 52 of the Pennsylvania Code, if Darren Coleman fails to adhere to the payment schedule prescribed by this Order.

8. That the formal complaint proceeding captioned Darren Coleman v. Duquesne Light Company, at Docket No. Z‑00969284, be terminated and the record marked “closed.”

Dated: February 13, 2002

James D. Porterfield

Administrative Law Judge

� 	See 52 Pa. Code §56.174(4)(iii)—relating to tape recording certain hearings conducted by special agents.


� 	See Claypool v. T.W. Phillips Gas & Oil Co., Docket No. Z�00248730, Order entered Dec. 22, 1995.





� 	See Doney v. Duquesne Light Co., Docket No. C�00968410, Order entered Sept. 16, 1997.





� 	See Palmer v. Duquesne Light Co., Docket No. Z�00314726, Order entered April 23, 1997; Fallon v. PECO Energy Co., Docket No. F�00381973, Order entered Dec. 4, 1998; Alston�Hardy v. Duquesne Light Co., Docket No. C�00981182, Order entered Feb. 16, 1999.





� 	See Fallon, supra; Alston�Hardy, supra.





� 	See Bolt v. Duquesne Light Co., 66 PA PUC 463 (1988) (because account arrearages are unfairly financed by other ratepayers).





� 	See, e.g., Napoli v. PECO Energy Co., Docket No. Z�00237160, Order entered Oct. 14, 1994, and Whyel v. Duquesne Light Co., Docket No. C�00967899, Order entered April 7, 1997.





� 	See 66 Pa.C.S. §302(a).





� 	See Se�Ling Hosiery v. Maguilies, 70 A.2d 854 (Pa. 1954).





� 	See Section 704 of the Administrative Agency Law, 2 Pa.C.S. §704; Norfolk & Western Ry. Co. v. Pa. P.U.C., 413 A.2d 1037 (Pa. 1980).





�	See Oswald v. Duquesne Light Co., Docket No. C�00992450, Order entered Dec. 3, 1999.
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