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HISTORY OF THE PROCEEDING

On December 20, 2001, J. C. Garner (complainant) filed a formal Complaint (Complaint) against PPL Electric Utilities Corporation d/b/a PPL Utilities (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-20016581.  The Complaint alleged that “[t]he only authorized place in Harrisburg to pay [respondent’s] bill is at John Wagner 5+10 Store, 1312 Market St, Harrisburg PA 17103.”  As requested relief, complainant stated that the Commission should “[o]rder PPL Electric Utilities to implement a reasonable and practical plan for those customers who wish to pay in cash within the next 90 days.”

On January 28, 2002, respondent filed and served its Conditional Answer (Answer) and Preliminary Motions (Motion).  Respondent’s Motion requests that the Complaint be dismissed for insufficiency as to substance.

By Motion Judge Assignment Notice (Notice) dated February 8, 2002, the case was assigned to me for a ruling on respondent’s Motion.  The parties were notified of my assignment by copies of the Notice.

In accordance with the Commission’s Rules of Administrative Practice and Procedure, complainants’ answer to respondent’s Motion was due not later than February 11, 2002.  52 Pa.Code §§1.12(a), 1.56(a)(1) and (b), 5.101(d).

On February 12, 2002, complainant filed an answer to respondent’s Motion.

Respondent’s Motion is procedurally ready to be ruled upon.

FINDINGS OF FACT

1.
On December 20, 2001, complainant filed a Complaint against respondent with the Commission.

2.
The Complaint alleged that “[t]he only authorized place in Harrisburg to pay [respondent’s] bill is at John Wagner 5+10 Store, 1312 Market St, Harrisburg PA 17103.”

3.
On January 28, 2002, respondent filed and served its Motion, requesting that the Complaint be dismissed for insufficiency as to substance.

4.
On February 8, 2002, respondent’s Motion was assigned to me.

5.
Complainant’s answer to respondent’s Motion was due not later than February 11, 2002.

6.
Complainant filed an answer to respondent’s Motion on February 12, 2002.

DISCUSSION
Respondent’s Motion will be granted and the Complaint dismissed.

Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s regulations provide, in relevant part:


A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the party and shall be limited to the following:


A motion to dismiss a pleading that is insufficient as to substance, that does not indicate on its face the standing of the party to participate in the proceeding or that fails to join an indispensable party.

52 Pa.Code §5.101(a)(3)

What 52 Pa.Code §5.101(a)(3) refers to as “a motion to dismiss a pleading that is insufficient as to substance” is comparable to Pa.R.C.P. 1028(a)(4), “legal insufficiency of a pleading (demurrer).”


It is well established that for purposes of determining preliminary objections in the form of a demurrer, the Court must accept as true all well pleaded facts and reasonable inferences which may be deduced therefrom, but not conclusions of law.  Moyer v. Davis, 67 Pa. Commonwealth Ct. 251, 446 A.2d 1355 (1982), aff’d, 501 Pa. 192, 460 A.2d 754(1983).  It is also true that a demurrer may not be sustained unless the face of the complaint shows that the law will not permit recovery, and that any doubt should be resolved in favor of overruling the demurrer.  Association of Pennsylvania State Colleges and University Faculties v. Commonwealth, 44 Pa. Commonwealth Ct. 193, 403 A.2d 1031 (1979).  And, of course, in ruling on a demurrer a court may not consider facts not disclosed in the record.  Wells v. Pittsburgh Board of Public Education, 31 Pa. Commonwealth Ct. 1, 374 A.2d 1009 (1977).

Insurance Adjustment Bureau v. Insurance Commissioner, 86 Pa.Commw. 491; ____, 485 A.2d 858; 859-860 (1984).

A number of cases decided by the Commission over the years have established that the closing or elimination of in-person, cash payment collection centers by public utilities does not violate the Public Utility Code, 66 Pa.C.S. §101 et seq., nor a regulation nor order of the Commission.  In Arlin A. Kramer, Sr. v. Pennsylvania Power and Light Company, Docket Number C-00957459, Opinion and Order adopted December 19, 1996, entered December 20, 1996, the Commission stated:

As noted previously herein, the ALJ’s research did not disclose any statutory or regulatory requirement that a public utility maintain a third-party in-person payment collection center for the convenience of customers.  Our review led to the same results.  Moreover, we note that there are other reasonable bill payment collection options left for the customers.  Therefore, based upon the foregoing discussion, we conclude that the Respondent did not violate Section 1501 of the Code.

See, also, Fred R. Wagner v. Pennsylvania Electric Company, Docket Number C-00956506, Initial Decision issued June 30, 1995, Final Order entered August 8, 1995, C. Gene Molino v. Pennsylvania Power & Light Company, Docket Number C-00970281, and Linda S. Jones v. Pennsylvania Power & Light Company, Docket Number C-00970304, Initial Decision From The Bench issued August 12, 1997, Final Order entered September 9, 1997, Mike Casolo v. National Fuel Gas Distribution Corporation, Docket Number C-00981679, Initial Decision From The Bench issued February 22, 1999, Final Order entered March 26, 1999.

If respondent need not “maintain a third-party in-person payment collection center for the convenience of customers” at all, it cannot be said that maintaining only one such center in Harrisburg violates a provision of the Public Utility Code, 66 Pa.C.S. §101 et seq., the Commission’s regulations, or an order of the Commission.  Complainant has not set forth in his Complaint any “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission” as required by 52 Pa.Code §5.22(a)(4).  See, also, 66 Pa.C.S. §701.

The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S. §703(b), 52 Pa.Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. PA Public Utility Comm’n, 128 Pa.Commw. 259, 563 A.2d 548(1989), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6(1993).  This case does not involve disputed questions of fact.  The question presented is one of law only.  A hearing in this case is not necessary.  The Complaint does not set forth a claim upon which the Commission can grant relief.  A hearing would be a fruitless exercise.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to and the subject matter of the above-captioned Complaint.

2.
To be legally sufficient as to substance, a formal complaint filed with the Commission must set forth an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.

3.
The maintenance of only one in-person, cash payment collection center in Harrisburg by respondent does not violate the Public Utility Code, 66 Pa.C.S. §101 et seq., nor a regulation nor order of the Commission.

4.
The instant Complaint is insufficient as to substance.

5.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

6.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.

7.
This case does not involve disputed questions of fact, but rather a question of law only.

8.
A hearing is not necessary in this case.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by J. C. Garner against PPL Electric Utilities Corporation d/b/a PPL Utilities, Docket Number C-20016581, is dismissed and the record marked closed.

Date: ______________________________

_____













Wayne L. Weismandel









Administrative Law Judge
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