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OPINION AND ORDER

BY THE COMMISSION:



Before us is a Letter-Petition for Reconsideration (Letter-Petition) of untimely Exceptions, filed on January 17, 2002.  It is requested that we consider the subject Exceptions as filed nunc pro tunc.  

History of the Proceeding



On May 23, 2001, Fu-Yuan Wang (Complainant) filed a Formal Complaint against Commonwealth Telephone Company (Respondent) alleging that he was billed for long distance charges to an MCI Internet access number that he never dialed.  On June 27, 2001, the Respondent filed its Answer and New Matter, stating that the toll calls in the amount of $1,034.74 (including taxes) billed in February 2000, were local long distance calls actually placed.



An initial hearing was held on November 8, 2001.  The Complainant proceeded pro se and the Respondent was represented by counsel.  The ALJ made eleven Findings of Fact and drew one Conclusion of Law which are incorporate herein by reference unless expressly or by necessary implication they are modified or overruled by this Opinion and Order.



On December 13, 2001, Administrative Law Judge (ALJ) Richard Lovenwirth issued his Initial Decision from the Bench dismissing the Complaint.  On January 3, 2002, late-filed Exceptions were filed by the Complainant.  We rejected the Complainant’s Exceptions because they were untimely filed.  



On January 17, 2002, the Complainant filed the instant Petition regarding the rejection of his Exceptions.  The Respondent did not file a response to the Petition.  



The Petition is reproduced in pertinent part below:  

Today I received your mail dated Jan. 9, 2002.  Our family took holiday reunion to San Franci[s]co, Ca. from Dec. 16, 2001 to Dec. 30, 2001, nobody was home during this period.  So I picked all my undelivered mail including your register mail dated Dec. 13, 2001 on Dec. 31, 2001.

As soon as I got the DSL information on Jan 2, 2002 then submitted my Exception on Jan 3, 2002.

This is why I could not submit my exception within the 20 days.



The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553, December 17, 1982, citing Pennsylvania Railroad Company v. Pennsylvania Public Service Commission (1935), 118 Pa. Super. Ct. 380, 179 A.2d 850:

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. §703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the Court in the Pennsylvania Railroad Company case, wherein it was said that “[p]arties...cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them....”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.



As noted above, Duick stands for the proposition that it is within the discretion of the Commission pursuant to Section 703(g) of the Public Utility Code, 66 Pa. C.S. §703(g), to rescind or amend a prior order in whole or in part.  The instant Petition meets the standard, and we shall exercise our discretion by disregarding an error of procedure that does not affect the substantive rights of the Parties consonant with Section 1.2(a) of our Regulations, 52 Pa. Code §1.2(a).  The Complainant’s explanation was that the untimeliness of his late-filed Exceptions was a result of travel away from his mailing address.  Accordingly, we shall grant the Petition for Reconsideration and consider the Complainant’s untimely Exceptions, nunc pro tunc, filed January 17, 2002.



The Complainant excepts to the ALJ’s discussion, which is reproduced in pertinent part as follows:

We find it very persuasive that Complainant (or his son) on January 26, 200[0], which is approximately fifteen days prior to the Complainant receiving his February 11, 2000 bill from Respondent, called Respondent and changed his Internet access number to the Respondent’s D.S.L. number.  Thus, we have concluded, Complainant (or his son) knew even before the February, 2000 bill was received that long distance calls had been made for Internet access, otherwise the said change would have taken place after receipt of the bill.

(I.D., p. B6).



The Complainant contends that the Initial Decision is incorrect because he did not know about the long distance calls until he received the telephone bill dated February 11, 2000, which covered the period from January 12, 2000, through January 28, 2000.  The Complainant claims that he would have cancelled the service immediately had he known that the long distance charges were being incurred.  



After carefully reviewing the record in this proceeding, we note that the contested bill indicated that during the sixteen-day period from January 12, 2000, until January 28, 2000, the Complainant made 132 calls, for a total of 8,623 minutes.  The Complainant was billed for these calls at the rate of eleven cents a minute, for a total of $948.53 plus tax, totaling $1,034.74.  These charges are in conformity with the Respondent’s tariff filed with this Commission for local long distance telephone calls from Clarks Summit, Pennsylvania to Kingston, Pennsylvania.  (Finding of Fact No. 4).  Prior to January 28, 2000, the Complainant had Internet service provided by “Free-I Net” which was a small local Internet service provider which, in the early part of the year 2000, was taken over by “IM1” a larger Internet service provider.  (Finding of Fact No. 5).



The ALJ reasoned that there are several possibilities for explaining why the Complainant inadvertently incurred toll charges when clicking the mouse in order to receive Internet access:  (1) his son could have reprogrammed the computer to connect to the long distance Kingston, Pennsylvania number; (2) his Internet provider, “Free-I Net,” being a small local Internet service provider, could have had a system whereby once it was operating at full capacity, it would resell the Internet access to another Internet service provider (MCI Internet Services, for example) by automatically switching it to the default number which was the toll telephone number to Kingston, Pennsylvania; and (3) the Internet service provider to which the Complainant had subscribed (Free-I Net) could have already been taken over by the larger Internet service provider (IM1), which automatically switched the Internet access number to the toll number to Kingston, Pennsylvania.  (Finding of Fact No. 8).



We agree with the ALJ’s reasoning and find that the Complainant (or another household member) placed the long distance calls from his telephone in order to achieve Internet access service.  In addition, we find that the Respondent’s charges are in conformity with the Respondent’s tariff filed with this Commission for local long distance service.  Therefore, we shall deny the Complainant’s Exceptions and we shall adopt the ALJ’s Initial Decision from the Bench.  We shall further dismiss the Complaint because of the Complainant’s failure to carry his burden of proof, consistent with Section 332(a) of the Code, 66 Pa. C.S. §332(a).  

Conclusion



Based on our review of the record, including the ALJ’s Initial Decision from the Bench and the Exceptions filed thereto, we conclude that the Exceptions of the Complainant are not meritorious and, therefore, they are denied.  We further conclude that the ALJ’s Initial Decision from the Bench is amply supported by substantial and competent record evidence; THEREFORE,



IT IS ORDERED:  



1.
That the Petition for Reconsideration filed by Fu-Yuan Wang on January 17, 2002, to the Commission's Opinion and Order entered January 28, 2002, is granted.



2.
That the Exceptions filed on January 3, 2002 by Fu-Yuan Wang herein are denied.



3.
That the Initial Decision from the Bench of Administrative Law Judge Richard Lovenwirth issued on December 13, 2001, is adopted to the extent that it is consistent with this Opinion and Order.



4.
That the Formal Complaint filed by Fu-Yuan Wang against Commonwealth Telephone, at Docket No. C‑00015521, is dismissed for failure to carry the burden of proof consistent with 66 Pa. C.S. §332(a).



5.
That the proceeding at Docket No. C‑00015521 is terminated and the record shall be marked closed.  








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 28, 2002

ORDER ENTERED:  March 29, 2002
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