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HISTORY OF THE PROCEEDINGS



On February 26, 2001, Carol Anne Geisler (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  Essentially, she alleged that the Respondent did not repair her heater properly and that it left her basement doors open which caused heat loss.  She felt she should not be held responsible for the heat loss due to the Respondent’s incompetence.



On March 29, 2001, the Respondent filed an answer to the complaint.  It stated that the Complainant’s bills were based on actual meter readings and that the copy of the complaint was light and difficult to read.



On September 24, 2001, then postponed to October 24, 2001, and to January 4, 2002 at 10:00 a.m., at the Complainant’s request, a hearing was held on the complaint.  At the hearing, the Complainant did not appear.  The Respondent was represented by Henri P. Marcial, Esquire.



I delayed the hearing until 10:25 a.m. to allow for a possible late arrival by the Complainant.  Still, she did not appear.  Therefore, I conducted the hearing without her.

FINDINGS OF FACT



1.
The Complainant is a residential customer of the Respondent’s and takes service at 332 E. 19th Street, Chester, Pennsylvania (PECO Exhibit 1).



2.
Because the Respondent did not have access to the Complainant’s property, it had to issue estimated bills to the Complainant.  It estimated the Complainant’s daily gas consumption at about 9.5 ccf, based on three different periods from September 1997 to April 1998, from November 1998 to April 1999, and from August 1999 to April 2000 (N.T. 7, 8).



3.
For the most recent billing, beginning on November 21, 2001, the Complainant’s daily gas consumption was about 7.2 ccf; her daily consumption, beginning on December 21, 2001, was about 9.1 ccf (N.T. 11, 12). 



4.
As of December 27, 2001, the Complainant owed the Respondent $3,464.22 (N.T. 12-13).



5.
The Complainant made two payments in 1999, no payment in 2000, and five payments in 2001 (N.T. 13, 14).

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant has the burden of proving by a preponderance of the evidence that the Respondent’s billing practice has violated the Commission’s regulations.  



Essentially, in her complaint and the Respondent’s testimony, two issues have been raised by the parties:  the performance of the repair contract by the Respondent and the non-payment of electric service to the Complainant.

A.
Jurisdiction of the Commission over contract of repair


In Felix v. Pennsylvania Public Utility Commission, 187 Pa. Superior Ct. 578, 146 A.2d 347 (1958), the Superior Court made a distinction between a private and a 

public contract.  The primary contract between a telephone utility and a subscriber for the telephone service is a subscriber contract which is public in nature.  The secondary contract between them relating to the listing the subscriber’s associates in an advertising medium is private in nature.  The Court likened the classified directory which contains an advertising medium to the sale of appliances or equipment by the telephone utility.  Such activities, it concluded, are normally not within the jurisdiction of the Commission.



By way of analogy, I believe that the repair contract here between the Complainant and the Respondent is secondary to their primary contract of providing electric service and similar to the sale of appliances or equipment and that, as such, the Commission does not have jurisdiction over this transaction.

B.
Non-payment of Service


The Complainant did not appear before the Commission to carry out her burden of proof.  When a complainant does not appear, the only function remaining to this forum is that of announcing the facts, dismissing the case, and directing the complainant to make payments.



In the complaint, the Complainant claimed that her high bills were caused by heat loss in the basement, which resulted from the Respondent’s incompetence in repairing her heater in March 1999 (PECO Exhibit 2).  But the Respondent showed that the Complainant’s daily consumption (9.5 ccf; Findings of Fact No. 2) during this period is consistent and in line with her recent daily consumption (9.1 ccf; Findings of Fact No. 3).  Further, the Complainant has a poor history of payments.

CONCLUSIONS OF LAW



1.
The Commission does not have jurisdiction over the repair contract.



2.
The Commission has jurisdiction over the parties and the subject matter of service payments.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint of Carol Anne Geisler against PECO Energy Company at Docket No. C-00014993 about the repair contract is dismissed for lack of jurisdiction.



2.
That the complaint of Carol Anne Geisler against PECO Energy Company at Docket No. C-00014993 about the service payments is dismissed for lack of prosecution.



3.
That within thirty (30) days the date of the Commission’s Order is entered in this case, the Complainant shall pay the Respondent all the amount due and owing.

DATE:  __________________

______________________________________







KY VAN NGUYEN







Administrative Law Judge

(a)
Carol Anne Geisler v. PECO Energy Company.

(b)
Complaint filed 2/26/01 alleging that Respondent improperly repaired her heater and then left her basement doors open which caused heat loss.  She felt that she should be responsible for the heat loss due to Respondent’s incompetence.  Answer filed 3/29/01 denying the allegations.  Hearing held 1/4/02.  Respondent was represented by counsel; Complainant failed to appear.

(c)
ALJ Nguyen issued an Initial Decision dismissing the Complaint.

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof.  --  Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”
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