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I.  HISTORY OF THE PROCEEDING


On November 5, 2001, Mitchell McRay (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) a formal complaint (Complaint) against PECO Energy Company (Respondent).  Complainant alleges that his distribution charges in a particular month
 were $66.07 and his transition charges were $38.95.  Complainant alleges that he believes that the level of these charges are applicable to homeowners and realtors, and not apartment renters like himself.
  Complainant requests a copy of the law pertaining to those charges.



On December 28, 2001, Respondent filed an Answer and New Matter, and also a Motion to Dismiss Complaint.  Respondent argues that the distribution and transition charges
 applied to Complainant were approved by the Commission.  Therefore, Respondent argues, the Complaint should be dismissed because Complainant failed to set forth any violation by Respondent of either the Public Utility Code, Commission regulations, or Respondent’s tariff.



 Complainant failed to file an Answer to the New Matter and the Motion to Dismiss.  



This case was assigned to me by Telephone Hearing Notice dated January 31, 2002.   The Telephone Hearing Notice also provided that an initial telephone hearing is scheduled for April 1, 2002.

II.  DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”



As the party instituting the instant action, Complainant must meet his burden of proof in order to prevail and in this instance to have the matter proceed to an evidentiary hearing on the merits.



The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  The Commission has held that a Complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show that the utility is responsible or accountable for the problem described in the complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



When considering a motion to dismiss, the Complaint must be viewed in the light most favorable to the Complainant and should be dismissed only when it clearly appears that the Complainant would not be entitled to relief under any circumstances.  Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).



Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b), provides in pertinent part that, “The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  It is well settled that a hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Lehigh Valley Power Committee v. Pennsylvania Public Utility Commission, 128 Pa. Commonwealth Ct. 259, 563 A.2d 548 (1989); Lehigh Valley Power Committee v. Pennsylvania Public Utility Commission, 128 Pa. Commonwealth Ct. 276, 563 A.2d 557 (1989).



“For the purpose of testing the legal sufficiency of the challenged pleading, a [motion to dismiss] . . . admits as true all well-pleaded, material, relevant facts, and every inference deducible from those facts.”  Marinoff v. Bell Telephone Co. of Pennsylvania, 75 Pa. P.U.C. 489, 491 (1991).



In the present case, Complainant questions the level of distribution and transition charges which Respondent has applied to him in a particular month.  Complainant states that he believes that those charges - $66.07 in distribution charges and $38.95 in transition charges – are applicable to homeowners and realtors, and not apartment renters like himself.  Complainant requests a copy of the “law” which allows Respondent to assess him those levels of distribution and transition charges.



In its Answer and New Matter, and Motion to Dismiss Complaint, Respondent avers that the distribution and transition charges which it has applied to Complainant are contained in its Electric Service Tariff, Pa. P.U.C. No. 3, which was approved by and is on file with the Commission.  Therefore, Respondent argues, the Complaint should be dismissed because Complainant has failed to set forth any violation by Respondent of either the Public Utility Code, Commission regulations, or Respondent’s tariff.



Public utilities are required to charge customers in accordance with their Commission-approved tariffs.  Section 1303 of the Public Utility Code, 66 Pa. C.S. §1303, provides:

§ 1303.  Adherence to tariffs
  No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person, corporation, or municipal corporation a greater or less rate for any service rendered or to be rendered by such public utility than that specified in the tariffs of such public utility applicable thereto.  The rates specified in such tariffs shall be the lawful rates of such public utility until changed, as provided in this part.  Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.

Commission-approved tariffs have the force of law and are binding on both the public utility and its customers.  Kossman v. PUC, 694 A.2d 1147, 1151 (Pa. Commw. 1997); Brockway Glass Co. v. PUC, 437 A.2d 1067, 1070 (Pa. Commw. 1981).



In this case, Respondent in its pleadings and motion avers that the distribution and transition charges it applied to Complainant are consistent with its Commission-approved tariff.  Complainant did not file an Answer refuting Respondent’s averment.  In filing his Complaint, Complainant appears to have been acting under the mistaken belief that Respondent has one level of distribution and transition charges for residential homeowners,
 and another level of those charges for apartment renters.  Complainant requests a copy of the “law” or tariff which allows Respondent to charge him the level of distribution and transition charges which it has.  Complainant’s request does not present a case or controversy, or necessitate a hearing.
  Therefore, I will dismiss the Complaint without hearing and direct Respondent to send to Complainant a copy of the sections of its tariff regarding the distribution and transition charges applied to his rate class, along with a plain language explanation of those sections.

III.  ORDER


THEREFORE,



IT IS ORDERED:



1.
That PECO Energy Company’s Motion to Dismiss Complaint is granted.



2.
That the Complaint of Mitchell McRay v. PECO Energy Company at Docket No. C-20016481 is dismissed.



3.
That PECO Energy Company, within twenty (20) days of the Commission’s final order in this proceeding, shall send to Mitchell McRay a copy of the sections of its tariff regarding the distribution and transition charges applied to his rate class, along with a plain language explanation of those sections.



4.
That this case be marked closed.

________________________


_________________________________

DATE






CHARLES E. RAINEY, JR.








Administrative Law Judge

	�	Complainant states in his Complaint that his distribution charges “this month” were $66.07.   Since his Complaint is dated October 31, 2001, it is assumed that  “this month” refers to October of 2001.  It is also assumed that his stated transition charges of $38.95 also are in reference to October of 2001. 


	�	Complainant’s Complaint does not constitute a “high bill complaint.”  He does not allege that his electric bills are not commensurate with his energy consumption.  See, Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980). 


	�	Attached to Respondent’s Answer and New Matter and marked as Exhibit “A”, is a brief explanation of distribution and transition charges as well as other charges. 


	�	Complainant lumps realtors in with residential homeowners.  However, it is not clear whether he is referring to realtors as owners of their own residences or as owners of commercial real estate. 


	�	Complainant does not appear to be challenging the justness or reasonableness of the tariff, but rather he is requesting proof that Respondent is following the applicable “law” or tariff.  If Complainant were challenging the tariff itself, he would have the very heavy burden of showing at a hearing that the Commission-approved tariff is unreasonable or discriminatory.  See, Kossman v. PUC, 694 A.2d 1147, 1151 (Pa. Commw. 1997). 
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