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Before
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Administrative Law Judge


On October 4, 2001, Robert B. Tobin filed a formal complaint which alleged (1) that PECO Energy Company (PECO) had acted illegally when he was randomly selected for transfer from PECO to New Power Company (New Power) and (2) that he consequently should have $35.36 in New Power charges for electric generation supply removed from his PECO bills.



On November 8, 2001, PECO filed an answer which denied any wrongdoing and a preliminary motion which requested that the complaint be dismissed.  Both the answer and the motion asserted that, in response to Mr. Tobin's formal complaint statements indicating an intent to be a PECO electric generation supply customer, Mr. Tobin had been transferred from New Power back to PECO effective with the October 17, 2001 meter reading.  On December 3, 2001, PECO filed a letter which explained that, to correct a service error, it was re-mailing its answer and motion to Mr. Tobin along with a notice to plead, a copy of which was attached to the letter. On January 7, 2002, PECO corrected typographical errors in its answer and motion by filing an amended answer and an amended motion along with a notice to plead.  On January 7, 2002, PECO filed a letter which explained that, to avoid a potential service problem, it was re-mailing its amended answer and amended motion to Mr. Tobin along with a notice to plead.  

I.
BACKGROUND


In 1996, Pennsylvania's Legislature passed the Electricity Generation Customer Choice and Competition Act (Act) to create a competitive electric generation market that would supply safe and reliable electric service at a reduced cost.  66 Pa. C.S. §§2801 and 2802(3)-(7), (9) and (11)-(14).  To achieve these goals, the Act assigns a provider of last resort to supply electric energy to customers who do not choose an alternative electric generation supplier or who have chosen an alternative electric generation supplier which fails to deliver electric energy to them.  66 Pa. C.S. §§2802(16) and 2807(e).  Furthermore, the Act specifies that the provider of last resort for any particular customer will be the electric distribution company serving that customer or another electric supplier which is approved by the Pennsylvania Public Utility Commission as the provider of last resort default supplier for that customer.  66 Pa. C.S. §§2802(16) and 2807(e).



Assigning some customers to a provider of last resort different from their electric distribution company serves the Act's goals in two ways.  First, shifting some customers to a different supplier helps stimulate competition in Pennsylvania's electric generation market to create a healthy market.  Second, shifting some customers to a different supplier helps maintain safe and reliable electric service by allocating to several companies, rather than solely to the electric distribution company, the responsibility and risk for making adequate provisions for customers' electric needs.



By a series of Orders, the Pennsylvania Public Utility Commission (Commission) has implemented the Act's provider of last resort provisions.  A summary of the Commission's actions appears in the Commission's Order adopted November 29, 2000 and entered November 30, 2000 at Docket No. A-110550F0147 (November 30 Order).  By an Order entered May 14, 1998, the Commission required that a certain percentage of "PECO's residential customers, determined by random selection, be assigned to a provider of last resort default supplier other than PECO" (November 30 Order at 2-3).  Through various Orders, the Commission established rules for selecting a provider of last resort default supplier (Commission's November 30, 2000 Order at 2-3). 

By its November 30 Order, the Commission authorized the transfer of about 22% (299,300) of PECO's customers "randomly selected from non-shopping residential customers, meaning those who have not chosen an alternate electric generation supplier" to a provider of last resort default supplier, and the Commission approved New Power as a provider of last resort default supplier (Commission's November 30 Order at 5).
  



In approving New Power as a provider of last resort default supplier, the Commission also ensured safeguards and benefits for customers transferred to New Power.  The Commission required that customers being transferred to New Power receive information about the transfer
 and that the information being sent to customers be reviewed by the Commission's Bureau of Consumer Services (November 30 Order at 24).  Furthermore, customers transferred to New Power were given certain rights including opting out of being a New Power electric supply customer by returning to PECO or choosing another electric supplier without any penalty or charge,
 receiving from PECO a consolidated bill which shows their New Power electric generation supply charges and their PECO electric distribution charges, negotiating payment arrangements with PECO for balances owed by them, and receiving a discount off PECO's shopping credit (2.02% for Rate R customers and 1.02% for Rate RH customers) through their last meter reading date prior to February 1, 2004 (Commission's November 30 Order at 5 and 25).

II.
DISCUSSION


Mr. Tobin complains that he was among PECO's residential customers randomly selected for transfer to electric generation supplier New Power with the right to opt out of the transfer.  Because the transfer of customers from PECO to New Power was authorized by the Commission's November 30 Order, Mr. Tobin's complaint about being transferred to New Power does not allege any actions which involve PECO's or New Power's violation of the Public Utility Code, a Commission regulation or a Commission order.  Williams v. PECO Energy Co., C‑00015347 (order entered August 6, 2001); Larkin v. New Power Co., C-00014797 (order entered August 6, 2001).



Consequently, Mr. Tobin is obligated to pay the New Power charges on his PECO bills because these charges represent electric generation supply service which he received from New Power as a result of his Commission-authorized transfer to New Power.  See, e.g., Kanarr Processing Specialties v. UGI Corp., 68 Pa. PUC 153 (1988); 52 Pa. Code §56.2 (ratepayer defined).  For the sake of clarity, I add that a PECO bill requests payment for service already provided to a customer during a certain time period before the date on which the bill was issued to the customer; the time period covered by a particular bill is specified in the bill.  See 52 Pa. Code §56.15(1) (a utility bill must identify the "beginning and ending dates of the billing period" to which the charges in the bill correspond).  Because Mr. Tobin returned to PECO on October 17, 2001, Mr. Tobin still received electric generation supply service from New Power in September 2001 and part of October 2001 so that his PECO bills for October 2001 and November 2001 likely included previously unbilled charges for service provided to him by New Power before he returned to PECO.  See also 52 Pa. Code §56.14 (make-up bills permitted for previously unbilled service which was provided earlier).



For these reasons, Mr. Tobin's complaint must be denied.  66 Pa. C.S. §703(b); 52 Pa. Code §5.21(a).

III.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§701, 2802 and 2807(e).



2.
As the complainant, Mr. Tobin had the burden of proof and did not carry his burden of proof.  66 Pa. C.S. §332(a).



3.
Because the Commission's November 30, 2000 Order authorized the transfer of randomly selected PECO residential customers to New Power with the customers' having the right to opt out of the transfer, Mr. Tobin's complaint about being randomly selected for transfer from PECO to New Power with a right to opt out of the transfer does not allege any actions which involve PECO's or New Power's violation of the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. §703(b); 52 Pa. Code §5.21(a).



4.
Mr. Tobin is obligated to pay the charges appearing on his PECO bills for service received from New Power under his Commission-authorized transfer to New Power.  52 Pa. Code §56.2 (ratepayer defined). 

ORDER


THEREFORE, IT IS ORDERED:  That the formal complaint filed by Robert B. Tobin at Docket No. C‑20016288 is hereby denied.  66 Pa. C.S. §703(b); 52 Pa. Code §5.21(a).

Dated:
  February 27, 2002
















DEBRA PAIST








Administrative Law Judge

�	The long-term goal is to have 35% of PECO's customers receive electric energy from a supplier other than PECO either through the customers' choice of an alternate electric generation supplier or through the customers' transfer to a provider of last resort default supplier (November 30 Order at 6 and 23). 


�	See Appendix A which explains the service ("Competitive Discount Service") offered by New Power as the Commission-approved provider of last resort default supplier.  I take official notice of the information appearing in Appendix A.  66 Pa. C.S. §331(g) and 52 Pa. Code §5.408.


�	The right to opt out means that a customer randomly selected for transfer from PECO to New Power will become a New Power customer unless the customer explicitly refuses to do so by stating that the customer wants to remain with/return to PECO or wants to have an electric supplier other than New Power or PECO. 
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