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PPL Electric Utilities Corporation

:


INITIAL DECISION

Before

CYNTHIA WILLIAMS FORDHAM

Administrative Law Judge

HISTORY OF THE PROCEEDING



On May 4, 2001, Edward J. Onufer, t/a EDJO’s Martial Arts Academy (“Onufer” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PPL Electric Utilities Corporation, Inc. (“PPL” or “Respondent") alleging the following:  that the Respondent was threatening to terminate his electric service; that he was in Chapter 13 bankruptcy and that the Respondent and all of his creditors would be paid in full; that he had been hospitalized due to heart problems; that his business and living accommodations are at the service address; that he would like to arrange for the Respondent to read his meter; and that he would like additional time to pay his outstanding balance.



The Respondent, through its counsel, filed an answer on June 21, 2001.  In the answer, the Respondent averred that the Complainant’s account balance on July 17, 2000, the date the bankruptcy was filed, was $5,986.26.  The Respondent stated that the Bureau of Consumer Services’ (BCS) decision, dated April 26, 2001, required the Complainant to pay $1,471.49 by May 7, 2001 and the current bills by the due date.



A telephonic hearing was held in this matter on September 4, 2001 with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  Edward Onufer testified on behalf of the Complainant.  Janie Slamon, Esquire, represented the Respondent.  The Respondent presented two witnesses, Donald Bicking, a supervisor for metering services for the Respondent, and Tracy Ramos, a customer service representative for the Respondent, who sponsored three exhibits - the meter reading history, the account statement and the BCS decision. 



Since the presiding officer and Ms. Slamon, the Respondent’s attorney, were unaware of the Complainant’s August 2001 Chapter 13 bankruptcy that Mr. Onufer mentioned during the hearing, the record was held open for Mr. Onufer or his attorney to submit information about the 2001 filing (Tr. 6, 8, 22).  In addition, Mr. Onufer was given the opportunity to submit information regarding his pending federal court case if the evidence was relevant to the instant case (Tr. 22).



Furthermore, Mr. Onufer agreed to have someone available to allow the meter reader to read the meter on Friday, September 7, 2001.  Mr. Onufer was given the choice between moving the meter outside, giving the Respondent a key for the meter reader to use or giving the Respondent the name of a neighbor who has a key (Tr. 10-12).



By correspondence, dated September 4, 2001, the presiding officer explained that Mr. Onufer should provide the requested information by September 24, 2001.  The information would be reviewed to determine whether a further hearing was warranted.  On October 1, 2001, the presiding officer received correspondence from Mr. Onufer, dated September 24, 2001, with a copy of the Chapter 13 Bankruptcy Petition filed in the United States Bankruptcy Court Eastern District of Pennsylvania on August 17, 2001.  However, the petition did not list the creditors.  The Complainant also included a copy of the Order, dated September 12, 2001, from the United States District Court for the Eastern District of Pennsylvania in the matter of Edward J. Onufer, et al v. City of Allentown, et al, Civil Action, No. 01-19.  In the Order, the telephonic conference was rescheduled.
  In his correspondence, Mr. Onufer stated that arrangements had been made to allow the Respondent to read the meter in the future.



By correspondence, dated October 11, 2001, the presiding officer asked the Complainant to clarify the method he chose to allow the Respondent to read the meter, provide documentation to show that the Respondent was included in the current bankruptcy and supply information to show that the federal Court proceeding is relevant to the instant case.  This information was due by October 24, 2001. 



The Complainant did not provide the requested information by the due date.  By correspondence, dated October 30, 2001, Ms. Slamon explained that PPL had not received any notice that it was listed as a creditor in the August 2001 bankruptcy filing.  She reported that the meters at the Complainant’s business were read on September 7, 2001 pursuant to the agreement reached during the hearing.  However, the Respondent had to estimate the bill in October because it could not access the meter on October 10, 2001, the regularly scheduled meter reading date.  In addition, Ms. Slamon noted that during the hearing, Mr. Onufer testified that no tenants were at the premises and that he did not live there either (Tr. 7, 8, 12).  Consequently, she stated that neither Chapter 56 nor the Public Utility Code provisions regarding Discontinuance of Service to Leased Premises applied to the instant case. 



In her correspondence, Ms. Slamon objected to references to or exhibits regarding the federal civil action against the City of Allentown. 



Mr. Onufer failed to provide the information requested by the presiding officer in the October 11, 2001 correspondence and did not respond in writing to Ms. Slamon’s correspondence. 



By Order No. 2, dated November 26, 2001, the Complainant’s correspondence, dated September 24, 2001 and a copy of the August 17, 2001 bankruptcy petition was marked Complainant’s Exhibit 1 and admitted into evidence as a late-filed exhibit pursuant to 52 Pa. Code §5.404(a).  In addition, correspondence from the Respondent’s attorney, dated October 30, 2001, was marked Respondent’s Exhibit 4 and admitted into evidence as a late-filed exhibit pursuant to 52 Pa. Code §5.404(a).  The Respondent’s objections regarding references to and documents regarding the federal court case were sustained.



The record consists of 26 pages of transcripted testimony and five exhibits. 

FINDINGS OF FACT



1.
The Complainant is Edward J. Onufer, t/a EDJO’s Martial Arts Academy, 34 N. 6th Street Allentown, Pa. 18101.



2.
The Respondent in this proceeding is PPL Electric Utilities Corporation, Inc.



3.
The Complainant has commercial accounts (account numbers 69880-00028 and 69880-00019) with the Respondent for service at 34 N. 6th Street Allentown, Pa. 18101 (Tr. 19, 20; PPL Ex. 2).



4.
Based on the July 2000 bankruptcy filing, the Complainant’s previous formal complaint, Edward Onufer v. Pennsylvania Power & Light Company, F-00607625, was declared moot and dismissed by Order entered May 9, 2000 (Tr. 23).



5.
Subsequent to the Complainant’s July 2000 bankruptcy, the Respondent established a post-petition account (Tr. 20; PPL Ex. 1, 2).



6.
The Complainant made the following payments on the post-petition account:  the security deposit on July 17, 2000 and the $400 payment on November 8, 2000 (Tr. 20; PPL Ex. 2).



7.
Prior to September 2001, the Complainant moved from the 3rd floor of the 6th Street property (Tr. 7, 12).



8.
At the time of the hearing, the Complainant lived at 3251 Church Road in Bethlehem, PA (Tr. 12).



9.
At the time of the hearing, the Martial Arts Academy was on the first floor of the 6th Street property and there were no tenants in the two apartments on the second floor (Tr. 7, 8).



10.
There are separate meters for the each of the three floors in the 6th Street property (Tr. 13). 



11.
The meters are in the basement of the property and are inaccessible to the Respondent (Tr. 16; PPL Ex. 1).



12.
The Respondent was unable to access the meters numerous times between July 1999 and August 2001 because the building was locked or no one answered when the meter reader knocked (Tr. 16-18; PPL Ex. 1, 2).



13.
The Respondent does not usually read meters in the evening (Tr. 18). 



14.
The last two actual meter readings were on December 9, 2000 and September 7, 2001 (Tr. 16-18, 23; PPL Ex. 1, 2).



15.
The Respondent estimated the Complainant’s October 2001 bill because it was unable to gain access on October 10, 2001, the regular scheduled meter reading date (PPL Ex. 4). 



16.
The Complainant could move the meter outside, give the key to the Respondent or have someone provide access on the date the meter is scheduled to be read (Tr. 17).



17.
The April 26, 2001 Bureau of Consumer Services (“BCS”) decision required the Complainant to pay $1,471.49 by May 7, 2001 and his current bills by the due date (Tr. 21;PPL Ex. 3).



18.
The Complainant did not comply with the payment schedule set forth in the BCS decision  (Tr. 21; PPL Ex. 3).



19.
The Complainant filed another Chapter 13 bankruptcy petition on August 17, 2001 (Tr. 6; C. Ex. 1).



20.
The Complainant did not provide evidence to show that the Respondent is a creditor in the bankruptcy filed in August 2001 (Tr. 6, 8; C. Ex. 1; PPL Ex. 4).



21.
At the time of the hearing, the post-petition balance was $1,916.30 (Tr. 20; PPL Ex. 2). 

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S.§332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint. Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The Complainant’s previous formal complaint, Edward Onufer v. Pennsylvania Power & Light Company, F-00607625, was declared moot and dismissed by Order entered May 9, 2000, based on the July 2000 bankruptcy (Tr. 23).  At the beginning of the hearing in the instant case, the complainant stated that the prior bankruptcy had been dismissed and another Chapter 13 petition had been filed with the Bankruptcy Court in August 2001 (Tr. 6).



Neither the presiding officer nor the Respondent’s attorney had any information regarding the August 2001 bankruptcy (Tr. 8).  The Complainant represented that the Respondent was listed as a creditor (Tr. 6).  The record was held open for him to provide information regarding the bankruptcy (Tr. 6, 8, 22).  Although he provided a copy of the filing, the list of creditors was omitted (C. Ex. 1).  As of October 31, 2001, the Respondent had not been notified of the bankruptcy (PPL. Ex. 1).



The Complainant has a commercial account with the Respondent for service at 34 N. 6th Street Allentown, Pa. 18101 (Tr. 6, 19, 20; PPL Ex. 2).  Subsequent to the Complainant’s July 2000 bankruptcy filing, the Respondent established a post-petition account (Tr. 20).  The Complainant paid the security deposit on July 17, 2000 and made a $400 payment on November 8, 2000 after the post-petition account was established (Tr. 20; PPL Ex. 2). 



The April 26, 2001 Bureau of Consumer Services (“BCS”) decision required the Complainant to pay $1,471.49 by May 7, 2001 and his current bills by the due date (PPL Ex. 3).  The Complainant did not comply with this decision (Tr. 20; PPL Ex. 2).



Prior to September 2001, the Complainant moved from the 3rd floor of the 6th Street property (Tr. 7, 12).  At the time of the hearing, the Complainant lived at 3251 Church Road in Bethlehem, PA (Tr. 12).  The Martial Arts Academy was on the 1st floor of the 6th Street property and there were no tenants in the two apartments on the 2nd floor (Tr. 7, 8).  Consequently, the premises were not used as a residence.



In the complaint, the Complainant indicated that he lived at the service address.  During the hearing, he testified that he had been evicted from his own building.  He stated that he expected an injunction to be issued since he filed suit in federal court concerning the unlawful eviction (Tr. 8, 12).  He was given an opportunity to present evidence to show the relationship between the federal court suit and the instant action.  He did not provide that information.  Therefore, the Respondent’s objections to the admission of evidence regarding that action are sustained. 



This is a commercial account without any residential use.  Therefore, 52 Pa. Code, Chapter 56 is not applicable (Tr. 7, 8, 12; PPL Ex. 4).  



There are separate meters for the each of the three floors in the 6th Street property (Tr. 13).  The meters are in the basement of the property and are inaccessible to the Respondent (Tr. 16; PPL Ex. 1).  The Respondent has only been able to read the meter a few times in the last three years.  Usually the Respondent does not have access to the meters because the building is locked and/or no one answered when the meter reader knocked (Tr. 16,17; PPL Ex. 1, 4).  The parties arranged for the meter to be read on September 7, 2001 (Tr. 23).  However, the Complainant did not arrange for access on the next scheduled meter reading date, October 10, 2001 (PPL Ex. 4). 



The Complainant is directed to arrange for the Respondent to have access to the meters each month.  



At the time of the hearing, the post-petition balance was $1,916.30 (Tr. 20; PPL Ex. 2).  Since there is no evidence in the record that the Respondent is listed as a creditor in the bankruptcy, the complaint is dismissed and the Complainant is ordered to pay the balance within thirty (30) days of a final order in this proceeding.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
Where an arrearage exists on a jurisdictional public utility account, the Commission has the power to prescribe an equitable payment arrangement, along with prescribing any other legally appropriate remedy.

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Edward J. Onufer, t/a EDJO’s Martial Arts Academy against PPL Electric Utilities Corporation, Inc. at Docket C-00015502 is dismissed.



2.
That within thirty (30) days of the Commission’s final Order in this proceeding, the Complainant shall pay to the Respondent the account balance.



3.
That the Complainant shall provide the Respondent with access to read his meters.



4.
That this record in this case is marked closed.

_________________________

___________________________________

Date





CYNTHIA WILLIAMS FORDHAM







Administrative Law Judge

�	The bankruptcy petition and the Order from the District Court were faxed to the presiding officer on September 28, 2001.
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