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I.  HISTORY OF THE PROCEEDING


On June 19, 2001, Faheem A. Hasan (Complainant) filed a formal complaint (Complaint) against Philadelphia Gas Works (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges that Respondent refuses to accept as payment for his gas bill a purported negotiable instrument styled “CERTIFIED TENDER OF PAYMENT UCC 3-311, (a), (b)” in the stated amount of $693.75.  Complainant requests that the Commission direct Respondent to adjust his account to reflect payment via the purported negotiable instrument.



Respondent filed an Answer to the Complaint on July 10, 2001.  Respondent avers that it has no knowledge that the purported negotiable instrument would result in actual payment of Complainant’s gas bill.  Respondent also avers that the purported negotiable instrument is not an acceptable form of payment under its tariff.  Respondent requests that the Commission find in its favor and order Complainant to pay his outstanding balance in full.



This case was assigned to me by Hearing Notice dated August 13, 2001.  The Hearing Notice also provided a hearing date of October 30, 2001.  On August 17, 2001, I issued a Prehearing Order which set forth rules to be followed in this case.



The hearing was held as scheduled on October 30, 2001.



Complainant appeared pro se and testified.  Complainant introduced five (5) exhibits.  Complainant Exhibit 1 is a copy of the purported negotiable instrument styled “CERTIFIED TENDER OF PAYMENT UCC 3-311, (a), (b)” in the stated amount of $693.75, as well as a copy of Complainant’s gas bill due May 15, 2001, in the amount of $693.75.  Complainant Exhibit 2 is a copy of a letter dated May 26, 2001, and entitled “Notice of Fault in Dishonor” from a Waliyyuddin Hasan to Respondent.  Complainant Exhibit 3 is a copy of a letter dated May 13, 2001, from a Donald Womack to Respondent.  Complainant Exhibit 4 is a copy of an undated memorandum entitled “CONSTRUCTIVE AND ACTUAL NOTICE & CAVEAT” from Complainant to Respondent.  Complainant Exhibit 5 is a copy of Complainant’s gas bill due June 13, 2001, in the amount of $770.25.  All five of Complainant’s exhibits were admitted into evidence.



Respondent was represented by Laureto Farinas, Esquire.  Respondent presented the testimony of Linda Pereira.  Ms. Pereria is employed by Respondent as a customer review officer.  (Tr. 50).



The parties were directed to file by November 30, 2001, legal memoranda on the relevant issues in this case.  (Tr. 61).  See also, my “Order Regarding Legal Memoranda” dated October 30, 2001.  Each party submitted a legal memorandum.

II.  FINDINGS OF FACT


1.
Complainant, Faheem A. Hasan, resides at 5446 Irving Street, Philadelphia, PA 19139.  (Tr. 6-7).



2.
Complainant is a residential gas heating customer of Respondent.

(Tr. 10).



3.
Complainant had paid his gas bills using cash, personal checks or money orders prior to his gas bill due for payment by May 15, 2001.  (Tr. 15, 23).



4.
Respondent had accepted from Complainant cash, personal checks and money orders as payment for his gas bills.  (Tr. 23).



5.
Complainant attempted to pay his gas bill which was due by May 15, 2001, with a purported negotiable instrument styled “CERTIFIED TENDER OF PAYMENT UCC 3-311, (a)(b)” in the stated amount of $693.75.  (Tr. 10-11; Complainant Ex. 1).



6.
Respondent refused to accept the purported negotiable instrument as payment for Complainant’s gas bill.  (Tr. 22).

III.  DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant attempted to pay his gas bill which was due by May 15, 2001, with a purported negotiable instrument styled “CERTIFIED TENDER OF PAYMENT UCC 3-311, (a), (b)” in the stated amount of $693.75.  (Tr. 10-11).  Respondent refused to accept this purported negotiable instrument as payment for the gas bill.  (Tr. 22).



Complainant testified that the purported negotiable instrument should be accepted by Respondent as payment for his gas bill.  (Tr. 11-19).  Complainant explained that once Respondent deposited the purported negotiable instrument in its (Respondent’s) bank, then payment would be made by the United States Treasury
.  (Tr. 17).  On cross-examination Complainant testified that he did not know the mechanics of how the United States Treasury would honor the purported negotiable instrument once Respondent deposited it in its bank.  (Tr. 39).  



The purported negotiable instrument (Complainant Ex. 1) states on its face that the $693.75 to be paid to Respondent is “PAYABLE THROUGH NEW JERSEY STATE U.C.C. 1 COLLATERAL ACCOUNT #2032739 225 WEST STATE TRENTON N.J. 08625-308.”  Respondent’s witness, Linda Pereira, testified that she telephoned the New Jersey U.C.C. 1 office on October 26, 2001, and spoke to an administrator in office named June Riley.  (Tr. 51-52, 58).  Ms. Pereira testified that Ms. Riley informed her that the New Jersey UCC 1 office was only a repository for filings of a person’s secured debts.  (Tr. 51-52).  The filing of the purported negotiable instrument (Complainant Ex. 1) would not result in payment of the debt, Ms. Riley explained to Ms. Pereira.  (Tr. 51-54).  In fact Ms. Riley, according to Ms. Pereira’s testimony, characterized the “certified tender of payment” as a non-negotiable instrument which does not result in payment of debts.  (Tr. 54).  Ms. Pereira also testified that Ms. Riley informed her that the New Jersey Attorney General’s Office was looking into instances where “certified payment of tender” instruments were submitted, for possible fraud.



Ms. Pereira further testified that Respondent’s Treasury Department was holding fifteen (15) “certified tender of payment instruments,” and that one such instrument was returned from the bank.  (Tr. 55).  Ms. Pereira added that Respondent’s Treasury Department had contacted the Inspector General of Philadelphia to look into the submission of “certified tender of payment” instruments, for possible fraud.  (Tr. 56).  



The case of Windfred and Eva Highsmith, a/k/a Nathaniel and Eva El v. PECO Energy Company, C-20016286 (Initial Decision issued November 21, 2001; Final Order entered January 4, 2002
) (“El v. PECO”), involved a “tender of payment” instrument.  In that case, Nathaniel and Eva El attempted to pay their utility bill using a “tender of payment” instrument, and PECO refused to accept the instrument as payment.  The Els consequently filed a formal complaint with the Commission.  PECO subsequently filed a Motion to Dismiss the Complaint on the grounds that the Commission lacked subject matter jurisdiction or alternatively the Complaint was insufficient as to substance.  ALJ Weismandel granted PECO’s motion to dismiss the Complaint.  He stated that, “The power to declare what is, and what is not, legal tender in the United States of America is vested in the United States Congress.”  El v. PECO, Initial Decision at 4.  He also stated that: 

Clearly, the Commission is without subject matter jurisdiction to declare what is legal tender.  While it might be argued that the Commission can decide that some things are not legal tender, this is certainly not a matter within its unique area of expertise.  Such decisions are best left to the Federal Courts.

Id. (emphasis in the original).  ALJ Weismandel also found that the Complaint was insufficient as to substance because the Els had not set forth any violation by PECO of the Public Utility Code, Commission regulations or Commission orders.  Id. at 5.



The Commission is a creature of the legislature and its powers and authority derive from statute.  United Telephone Co. of Pennsylvania v. PUC, 676 A.2d 1244 (Pa. Commw. 1996).  The statutes from which the Commission’s powers and authority derive are contained in the Public Utility Code (Title 66 of the Pennsylvania Consolidated Statutes).  Absent express legislative authority, the Commission is powerless to act.  See, e.g. Filoon v. PUC, at 648 A.2d 1339, 1343 (Pa. Commw. 1994), (the Commission has no jurisdiction over banking and banking practices); and Fairview Water  Co. v. PUC, 502 A.2d 162, 167 (Pa. 1985), (the Commission does not have jurisdiction to determine the scope and validity of the condemnation of a right-of-way by a public utility).



Consistent with the Commission’s final order in El v. PECO, I find that in the present case the Commission lacks jurisdiction to determine what constitutes legal tender or legally acceptable payment for a utility bill
.  I also find that Complainant failed to meet his burden of proving that Respondent violated the Public Utility Code, a Commission order or Commission regulations.  Therefore, I must dismiss the Complaint.  

IV.  CONCLUSIONS OF LAW


1.
A person may complain to the Commission about an act or omission of a public utility in violation of any law which the Commission has jurisdiction to administer.  66 Pa. C.S. §701.



2.
The Commission lacks subject matter jurisdiction in this proceeding.  



3.
The Commission does not have jurisdiction to determine what constitutes legal tender or legally acceptable payment for a utility bill.  El v. PECO, C-20016286 (Initial Decision issued November 21, 2001; Final Order entered January 4, 2002).



4.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



5.
Complainant failed to meet his burden of proof.



6.
Respondent has not violated any provision of the Public Utility Code, any Commission order or any  Commission regulations.

V.  ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Faheem A. Hasan v. Philadelphia Gas Works at Docket Number C-00015643 is dismissed.



2.
That this case be marked closed.

________________________

_____________________________________

Date





CHARLES E. RAINEY, JR.







Administrative Law Judge

	�	In a preposterous and contradictory discourse, Complainant claimed that the United States Treasury would make good on the purported negotiable instrument because in 1933 the United States went bankrupt and off the gold standard and passed a law known as “House Joint Resolution” or “Banking Release Act.”  (Tr. 45-46).  As a result of this law according to the Complainant, people cannot pay off their debts, only discharge them, and that his use of the purported negotiable instrument would serve to discharge his debt to Respondent, as he, under his present name, is a secured party to his birth name, which serves as a bond or collateral.  (Tr. 25-27, 45-46).  In an obvious further attempt at obfuscation, Complainant first testified that his birth name is Donald Womack, and then testified that his brother’s birth name is Donald Womack and that his birth name is Ronald Womack.  (Tr. 25-27, 31-32, 42).  Complainant testified that his brother’s present name is Waliyyuddin Hasan.  (Tr. 31-32). 


	�	Administrative Law Judge (ALJ) Wayne Weismandel’s Initial Decision became final without further Commission action. 


	�	Respondent infers that its Commission-approved tariff, PGW Gas Tariff Regulation 3.41, specifies all the forms of payment which Respondent will accept.  PGW Memorandum of Law at 3.  PGW Gas Tariff Regulation 3.41.b provides: “Payment of a bill for service rendered shall be made in any manner reasonable and shall include payment by personal check unless the customer within the past year has tendered a bad check which s/he has failed to cure as provided in this regulation.”  However this provision does not specify what all the “manner” of “reasonable” “payment” are, it just states that one of them is a personal check.  PGW Gas Tariff Regulation 3.41.c.1 goes on to provide that: “A customer who tenders a bad check, and does not cure that bad check within three (3) business days of being notified by PGW, will be required to make future payments by money order, bank check or cash for a period of one (1) year.”  This provision provides the three forms of payment Respondent will accept in the event a customer submits a bad personal check – a money order, bank check or cash.  It does not specify all reasonable manner of payment if a customer has not submitted a bad personal check. 
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