BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

William DeCenzo
:




:



           vs.
:
Docket No.
C-20016562


:



AT&T Communications of Pennsylvania, Inc.
:



INITIAL DECISION

GRANTING MOTION TO DISMISS

Before

MARLANE R. CHESTNUT

Administrative Law Judge

I.
HISTORY OF THE PROCEEDING



On December 10, 2001, William DeCenzo (DeCenzo or complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against AT&T Communications of Pennsylvania, Inc. (AT&T or respondent) alleging that AT&T had permitted “unauthorized” toll calls to be placed despite the existence of a block on the line.  Although he admitted that “we did accept or authorize” the calls and that “We do not deny that our daughter accepted the collect calls,” he alleged that “AT&T acted in a negligent, inappropriate and outrageous manner” and requested a refund and that the respondent be “fined or otherwise disciplined.”



On January 28, 2002, respondent AT&T filed an answer which denied the material averments of the Complaint and which noted that the calls had been “authorized and accepted by the complainant as stated in his Complaint.”  It also explained that, as of November 27, 2001, AT&T was no longer complainant’s long distance carrier.



On that same date, AT&T filed a separate Motion to Dismiss Complaint (Motion), in which it asserted that, pursuant to 52 Pa. Code §5.101(a)(3), the Complaint should be dismissed for “insufficiency of substance.”  In support, it noted that the collect calls at issue were admitted by complainant to have been accepted by his daughter, and that it is proper for AT&T to require payment “for services that were admittedly authorized and accepted by the customer." 



On January 31, 2002, Chief Administrative Law Judge Robert Christianson issued an Interim Order Setting Settlement Conference.  Apparently, mediation was unsuccessful, as shown by a memorandum dated February 27, 2002 by Bruce Bigelow, Mediator, which said in full:  “Pursuant to Chief Administrative Law Judge’s Interim Order dated January 31, 2002, a report has been submitted to the Mediation Unit.  Please include this memo in the official Commission document folder.”



By Hearing Notice dated February 28, 2002, a telephonic Initial Prehearing Conference was scheduled for May 10, 2002 and the matter was assigned to me.



In accordance with the Commission’s Rules of Administrative Practice and Procedure, complainant’s answer to the outstanding Motion was due on or before February 11, 2002.  52 Pa. Code §1.12(a), §1.56(a)(1) and (b) and §5.101(d).



No answer or response to the Motion was received by the Commission as of the date of this Initial Decision.  Therefore the Motion is ready to be ruled upon.



As discussed in more detail below, the Motion should be granted.  It should be noted that while the failure of complainant to file a response may well lead to the conclusion that he does not oppose the Motion, I am basing this Initial Decision on the merits of the Motion, not complainant’s failure to respond.

II.
FINDINGS OF FACT



1.
The complainant in this proceeding is William DeCenzo, whose address is listed on the Complaint as P.O. Box 117, Cedars, PA 19423.



2.
The respondent in this proceeding is AT&T Communications of Pennsylvania, Inc., which formerly provided long-distance service to complainant.



3.
As stated by Mr. DeCenzo in the Complaint: 

A.
Complainant has a “teenage daughter with an uncontrollable telephone habit,” so he obtained an access code to prevent his “daughter’s use of the long distance service.”

B.
Complainant received a bill from AT&T which included over $475 in toll collect charges.

C.
Complainant’s daughter accepted the collect calls.  

D.
Complainant is no longer a customer of AT&T.



4.
In its Motion to Dismiss, respondent requested that the Complaint be dismissed based upon the lack of substance as complainant admitted the calls were authorized or accepted by his daughter.



5
Complainant’s answer to the Motion was due on or before February 11, 2002.



6.
As of the date of this decision, no answer or response to the Motion has been received by the Commission.

III.
DISCUSSION


The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.  52 Pa. Code §5.101.  These motions are analogous to the preliminary objections authorized by the Pennsylvania Rules of Civil Procedure.  With respect to preliminary objections seeking dismissal of a pleading, the Pennsylvania Supreme Court has held that such objections will be granted only where dismissal is warranted and free from doubt.  Interstate Travelers Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  This standard has been adopted by the Commission.  In U.S. Industrial Fabricators, Inc. v. Bell Tel. Co. of Pa., 65 Pa.P.U.C. 365 (1987), the Commission explained that complaints will be dismissed without hearing only “in rare instances, and on a case by case basis.”  Preliminary motions, since they seek an extraordinary remedy, are granted only in unusual circumstances, where dismissal is clearly warranted and free from doubt.  



Here, dismissal of the Complaint is clearly warranted and free from doubt.  There simply is no question that the calls were accepted, not put through in error by AT&T.  This is expressly set out in the Complaint:


The following month the bill from AT&T included over four hundred and seventy-five dollars in toll charges for collect calls to our service, which we did accept or authorize.  We do not deny that our daughter accepted the collect calls. (emphasis supplied)

As pointed out by AT&T in its Motion at Paragraph 3, “There is neither a statute enforced by the Commission nor a Commission regulation or order that prohibits AT&T from requiring payment for services that were admittedly authorized and accepted by the customer.”



The Public Utility Code permits the filing of formal complaints.  Any person may “complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, which the Commission has jurisdiction to administer, or of any order or regulation of the commission.”  66 Pa.C.S.A. §701. 



Here, there is no allegation that AT&T did anything other than request payment for providing an authorized service.  Apparently, as set out in the Complaint, the problem is not with AT&T, but with complainant’s daughter accepting the toll collect calls at issue.  That, simply, is not an issue within the Commission’s jurisdiction.



It should be noted that the Complaint will be dismissed without prejudice, so that this dismissal does not prevent complainant from having appropriate claims of inadequate service addressed.  This will allow complainant, if he wishes, to file a proper complaint which alleges on its face (and which complainant will have the burden of establishing) some violation by AT&T, such as its putting through of unauthorized calls.



Pursuant to the Public Utility Code, 66 Pa.C.S.A. §703(b), the Commission is empowered to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  See also, 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. Pa. Public Utility Commission, 563 A.2d 548 (Pa. Commw. 1989); Edan Trans. Corp. v. Pa. 

Public Utility Commission, 623 A.2d 6 (Pa. Commw. 1993); Gill v. Bell Tel. Co. of Pa., 82 PaPUC 84 (1994).  As there is neither a factual nor legal dispute (both parties agree the calls were accepted, and therefore AT&T is entitled to payment), a hearing in this case is not necessary and in fact would be against the public interest.  Holding a hearing under these circumstances would be a fruitless exercise and a waste of resources.  Hart, supra; Wilkie v. Verizon Pennsylvania, Inc., Docket No. C-20016085, Commission Final Order entered December 28, 2001 adopting the Initial Decision of Administrative Law Judge Marlane R. Chestnut dated October 22, 2001.
  

IV.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject-matter of this proceeding.



2.
Pursuant to 66 Pa.C.S.A. §701, any person may “complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation which the Commission has jurisdiction to administer, or of any order or regulation of the commission.”



3.
 The formal Complaint filed by William DeCenzo at Docket No. C‑20016562 is insufficient as to substance.  52 Pa. Code §5.101(a)(3).



4.
Dismissal of the formal Complaint filed by William DeCenzo at Docket No. C-20016562 is clearly warranted and free from doubt.



5.
The Commission is empowered to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S.A. §703(b), 52 Pa. Code §5.21(d).



6.
A hearing in this matter is not necessary in the public interest. 

V.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Motion to Dismiss Complaint filed by AT&T Communications of Pennsylvania, Inc. at Docket No. C-20016562 is granted;



2.
That the Complaint filed by William DeCenzo at Docket No. C‑20016562 is dismissed as being insufficient as to substance;



3.
That the telephonic prehearing conference scheduled for May 10, 2002 is cancelled; and



4.
That the record at Docket No. C-20016562 be marked closed.

Date:
March 5, 2002

______________________________________




MARLANE R. CHESTNUT




Administrative Law Judge

(a)
William DeCenzo v. AT&T Communications of Pennsylvania, Inc.

(b)
Complaint filed 12/10/01 alleging that respondent had allowed unauthorized toll calls to be placed despite the existence of a block on his line; the calls had been accepted by complainant but he felt respondent should be held responsible for being negligent.  Answer filed 1/28/02 denying the allegations.  Motion to Dismiss filed 1/28/02.  No answer was filed to the Motion.

(c)
ALJ Chestnut issued an Initial Decision Granting Motion to Dismiss.

�	Of course, both the Complaint and the Answer recognize that complainant has addressed his dissatisfaction with the service provided by AT&T by switching his service to another carrier.
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