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This Initial Decision dismisses the complaint filed by Michael A. Vano (Mr. Vano) against Columbia Gas of Pennsylvania, Inc. (Columbia), at Docket No. C‑20015880, for the failure of Mr. Vano to satisfy the burden of proof.

History of the Proceeding



Mr. Vano filed his complaint against Columbia on July 12, 2001, alleging a foreign load, owner-tenant billing dispute and requesting an account adjustment.  Columbia filed its answer to the complaint on September 6, 2001.  By notice from the Commission, dated October 3, 2001, this matter was scheduled for a hearing on Monday, November 26, 2001, at 10:00 a.m., in Pittsburgh.  Additionally, I issued a Prehearing Order on October 9, 2001.  The hearing was held as scheduled.  Mr. Vano appeared, without counsel, testified in support of his complaint, and submitted three exhibits.  Columbia, represented by counsel, presented the testimony of one witness and submitted three exhibits.  All of the exhibits were admitted into the record.  By Order issued December 18, 2001, the record, consisting of a 37-page transcript and the six exhibits, was closed.

Findings of Fact


1.
Michael A. Vano is the Complainant in this case.  His address is Apartment One, 2004 Potomac, Pittsburgh, PA 15216 (Tr. 7).



2.
The Respondent is Columbia Gas of Pennsylvania, Inc.



3.
The address of the property involved in this dispute is 2004 Potomac, and Mr. Vano is the owner of that property (Tr. 7).



4.
The property at 2004 Potomac is a duplex.  It has two apartments, one on the first floor and the other on the second floor.  Mr. Vano resides in the first floor apartment, and there is a tenant in the second floor apartment, but it is not the same tenant who lived there when this dispute arose.  Each apartment has its own gas meter (Tr. 7-8, 15).



5.
Mr. Vano purchased the property at 2004 Potomac in 1997 and did not make any changes to the plumbing, furnaces, etc.  He did put the house on the “203K program,” which allowed him to install new windows in the first floor apartment, but did not provide him with sufficient money to install new windows in the second floor apartment. (Tr. 8).



6.
Between 1997 and the time the dispute in this case arose, Mr. Vano had different tenants residing in the second floor apartment.  The tenants occupying that apartment at the time the dispute arose were Mr. & Mrs. Metzger (Tr. 8).



7.
The Metzgers complained about their heating bills being high during the 1999-2000 winter months.  Columbia sent personnel to 2004 Potomac to check on the Metzgers’ high bill complaint (Tr. 8-9).



8.
The inspection of the basement area at 2004 Potomac by Columbia’s personnel indicated that the furnace and duct work for the second floor apartment had a vent in it providing heating to the basement.  Columbia’s personnel informed Mr. Vano that such a vent was not permitted on the tenants’ heating system because the basement was a common area (Tr. 10; Comp. Ex. 1).



9.
Mr. Vano testified that the furnace and duct work for his apartment also had a vent in it to provide heating to the common basement area.  Additionally, he testified that Columbia’s personnel also informed him, at the time of the high bill inspection, that he was paying for the second floor’s hot water  (Tr. 10; Comp. Ex. 1).



10.
Mr. Vano testified that he had the basement vent on the tenants’ heating system removed and the duct work closed, and also corrected the plumbing problem where he had been paying for their hot water (Tr. 10, 12-13; Comp. Exs. 2 & 3).



11.
Mr. Vano was unable to recall the time period between the inspection by Columbia and the completion of the repairs to 2004 Potomac, but believed that he had the problems corrected within a week of the inspection (Tr. 13-14).



12.
Mr. Vano objects to the tenants’ gas bill being placed in his name for the winter of 1999-2001.  He does not believe that such a result, under these circumstances, is required by Act 54.



13.
On April 29, 2000, the Metzgers, the tenants occupying the second floor apartment at 2004 Potomac, filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS), at S.T. 0772464.  That case was closed on June 13, 2000 (Tr. 21).  

14.
As part of its determination, the BCS concluded that the balance on the Metzgers’ account, in the amount of $775.55, had been properly transferred to the landlord (Tr. 21).



15.
Prior to the filing of the informal complaint, the Metzgers had complained about their gas bills to Columbia.  That resulted in Columbia’s high bill investigation, which occurred on May 4, 2000 (Tr. 22).



16.
Columbia’s high bill investigation indicated that the furnaces and heating systems for each apartment were equally capable of providing heat to common areas, such as the hallway, basement and the garage.  Columbia’s personnel explained to Mr. Vano how to make permanent changes to prevent the tenants’ heating system from heating common areas (Tr. 22-23).



17.
Columbia then sent Mr. Vano a letter explaining that, under Act 54, it was required to place the tenants’ account in his name, and that this would include the tenants’ gas bills from the initiation of service until the problems indicated during the high bill inspection were corrected (Tr. 24; Resp. Ex. 1).



18.
Columbia placed the account of the tenants in Mr. Vano’s name on May 15, 2000 (Tr. 24; Resp. Ex. 3).



19.
On May 31, 2000, Mr. Vano contacted Columbia to reinspect the property at 2004 Potomac to verify that he had corrected the problems noted in the May 4 high bill inspection.  The reinspection occurred on June 2, 2000, and Columbia determined that the conditions that had existed on May 4, 2000 no longer existed (Tr. 29).

Discussion

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging a foreign load, owner-tenant billing dispute, and requesting the amount of his tenants’ gas bill be removed from his account, it is clear that Mr. Vano is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).



The particular Section of the Code at issue in this case is Section 1529.1, 66 Pa. C.S. §1529.1.  This Section was added to the Code by Act 54 of 1993.  It imposes on owners of residential buildings, containing one or more dwelling units not individually metered, to notify each public utility serving the property of the landlord’s ownership of the property and that it is used for residential property.  Whether or not a particular owner gives this notice to the public utilities, once a public utility becomes aware that a residential building contains one or more dwelling units not individually metered, it is required to put the accounts for residential utility service to such dwelling unit or units in the name of the owner.



The Commission has been consistent in its interpretation of this provision of the Code that a residential dwelling unit, occupied by someone other than the owner, is deemed not to be individually metered when the occupant of that unit does not have the exclusive use of the energy registered on the dwelling unit’s meter and paid for by the occupant of the dwelling unit.  For example, hallway lights connected to the electric meter of one apartment in a multi-unit building brings that unit within the provisions of Section 1529.1 of the Code.  See, Barbara Kreutzer v. Duquesne Light Company, Docket No. C-00968873, entered January 5, 1998; Robert M. Eppinger v. Duquesne Light Company, Docket No. F-00438448, Initial Decision issued in September of 1998.



In this case, Mr. Vano testified that a single vent in the basement duct work of the heating system for the tenants in the second floor apartment should not result in the tenants’ entire gas bill being placed in his name.  The evidence put on the record by Columbia, however, is that its “high bill” investigation, on a complaint by the tenants, indicated that other common areas, such as hallways and the garage, were capable of being heated by the second floor tenants’ heating system.  It is clear that the evidence of both Mr. Vano and Columbia demonstrate that the second floor tenants were being billed for natural gas service, a part of which was not for their exclusive use.  For the purposes of this Section of the Code, however, it is immaterial whether the second floor tenants’ heating system could provide heat to the basement, or to other common areas as well.  The fact that the tenants’ gas meter was registering gas usage which was not exclusively for the tenants and their apartment, required that their gas bill be placed in the name of the owner until such time as the conditions found during the high bill inspection were corrected.



Inasmuch as Mr. Vano presented evidence to support the action of Columbia in placing the gas bill for the second floor tenants in his name, it must be concluded that he has failed to satisfy the burden of proof.  Accordingly, the complaint must be dismissed for the failure to satisfy the burden of proof.

Conclusions of Law



1.
The parties to and subject matter of this foreign load, owner-tenant billing dispute are properly before the Commission.



2.
Mr. Vano, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Mr. Vano has failed to satisfy the burden of proof.



4.
The complaint should be dismissed.

ORDER



In consideration of the foregoing, IT IS ORDERED THAT:  The complaint of Michael A. Vano against Columbia Gas of Pennsylvania, Inc., at Docket No. C‑20015880, is dismissed for the failure to satisfy the burden of proof.

Date:  March 5, 2002
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