BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Vera M. Moore



:







:


v.




:
F-00918904







:

Philadelphia Gas Works


:

INITIAL DECISION

Before

KY VAN NGUYEN

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On July 25, 2001, Vera M. Moore (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  In the complaint, the Complainant alleged that from December 7, 1996 to May 26, 1997, she got an estimated bill of $500.08, but that she paid the Respondent $750 for that period.  She said she could not possibly owe the Respondent anything.



On August 22, 2001, the Respondent filed an answer to the complaint, averring, among other things, that the customer of record was the Complainant’s deceased father and that its records did not indicate a payment of $700 as alleged.



On November 14, 2001, a hearing on the complaint was held.  The Complainant proceeded unrepresented.  The Respondent was represented by Laureto Farinas, Esquire.



On January 14, 2002, I issued an Order to Reopen the record for the purpose of clarifying it or taking additional evidence under 52 Pa. Code §5.571(d).  In response to my requests, Counsel for the Respondent sent the Complainant and me four letters of clarification dated January 14 and 25, 2002 and February 4 and 14, 2002.  These letters will be marked as late-filed PGW Exhibit Nos. 2, 3, 4 and 5, and admitted into the record.

FINDINGS OF FACT



1.
The Complainant’s father, William Hughes, was a residential customer of the Respondent’s and took service at 2003 N. 15th Street, Philadelphia, Pennsylvania.  He passed away on February 3, 1995.  Since then, the Complainant has paid the gas bills under her father’s name.  She does not want to change the account from her father’s name to hers until she moves out of the house (N.T. 10, 11; Formal Complaint Form).



2.
From December 7, 1996 to May 26, 1997, the Complainant paid the Respondent $750 (N.T. 4, 5; PGW Exhibit 1).



3.
The period between December 7, 1996 and May 26, 1997 was a period in which the Respondent generated only estimated bills because the Complainant worked during the day and it had no access to the meter which is located inside the house (N.T. 13-18, 37; PGW Exhibit 1).



4.
Between November 1995 and June 1997, the Respondent obtained four actual meter readings:  5359 on November 4, 1995, 7758 on July 25, 1996, 9393 on May 26, 1997,
 and 9402 on June 5, 1997 (PGW Exhibits 2 and 3).



5.
From November 4, 1995 to July 25, 1996, the Complainant consumed 2,399 ccf (7758 - 5359), which cost her $1,090.30 ($776.33 + $313.97) (PGW Exhibit 3).



6.
From July 25, 1996 to May 26, 1997, the Complainant consumed 1,635 ccf (9393 – 7758), which cost her $1,441.42 ($70.19 + $150.86 + $269.79 + $450.50 + $500.08) (PGW Exhibit 3).



7.
From May 26, 1997 to June 5, 1997, the Complainant consumed 9 ccf (9402 – 9393), which cost her $11.69 (PGW Exhibit 3).



8.
From November 4, 1995 to June 5, 1997, the cost of the Complainant’s consumption was $2,543.41 ($1,090.20 + $1,441.42 + $11.69) of which she paid $1,775 (PGW Exhibits 3, 4 and 5).



9.
The Complainant has a pretty good history of payments (N.T. 29).



10.
As of November 10, 2001, the Complainant owed the Respondent $863.86 (N.T. 42).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses 

testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles and in a case like this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent’s billing is incorrect or that the Respondent fails to comply with the Commission’s regulations on meter reading and estimated billing.



The Complainant’s father was a customer of the Respondent’s.  He passed away on February 3, 1995.  The Complainant did not want to change the account from her father’s name to hers, and the Respondent respects her desire, until she moves out of the house.  She complained that between December 7, 1996 to May 26, 1997, she paid $750, that the cost of her consumption for this period was only $500.08 but that she still owed the Respondent $829.47 (N.T. 39, 40; PGW Exhibit 3).



The Respondent could not obtain meter readings because it was unable to gain access to the meter, which is located inside the house.



The Complainant is correct in her contention if the payment of $750 was applied to the cost of her consumption of $500.08 for the period between December 7, 1996 to May 26, 1997.  But her payment was applied not only to this period but also to other periods which date back to July 25, 1996 and to November 4, 1995, for which she was the Respondent’s de facto customer.



From the Findings of Fact Nos. 5, 6, 7 and 8, the Complainant actually owed the Respondent $768.41 ($2,543.41 - $1.775).  But the Respondent added the finance charges of $71.58 to, and subtracted the late payment charges of $10.52 from, this actual amount which calculation resulted in the amount of $829.47.  



Between November 4, 1995 and May 26, 1997, the Respondent at least 15 times issued estimated bills and 10 times cancelled them.  Even though the Complainant has a good history of payments (the amount owed of $863.86 is close to the disputed amount of $768.41 or $829.47), this practice has discouraged the Complainant from paying full bills when requested.  Therefore, I conclude that the Complainant should not be punished by requiring her to pay either the finance or the late payment charges, and that she should pay the amount of $768.41, which accumulated between November 4, 1995 and June 5, 1997.



I recognize, under the Commission’s regulations, 52 Pa. Code §56.14,
 that the Respondent is entitled to render a make-up bill for previously unbilled utility service resulting from, as here, four or more consecutive estimated bills. 

CONCLUSIONS OF LAW



The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint of Vera M. Moore against Philadelphia Gas Works at Docket No. F-00918904 is sustained in part.



2.
That the Respondent shall waive all financial and late payment charges.



3.
That the Complainant shall pay monthly the current bill and $30 on the arrearage until the makeup bill of $768.41 or any arrearage is paid in full.

DATE:  ______________________

_______________________________________







KY VAN NGUYEN







Administrative Law Judge

(a)
Vera M. Moore v. Philadelphia Gas Works.

(b)
Complaint filed 7/25/01 alleging incorrect billing.  Answer filed 8/22/01 denying the allegations.  Hearing held 11/14/01.  Complainant appeared pro se; Respondent was represented by counsel.

(c)
ALJ Nguyen issued an Initial Decision sustaining the complaint in part and establishing a payment schedule.

� 	PGW Exhibit 2 noted that the reading on May 26, 1997 was an estimate.  But, according to PGW Exhibit 3 and the Complainant’s testimony, the meter was read on May 26, 1997 or May 23, 1997 (N.T. 4, 36).  Therefore, I will use PGW Exhibit 3 for the Complainant’s gas consumption and payments, because the exhibit is corroborated.





� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”


� 	Section 56.14 provides:





   When a utility renders a make-up bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill by at least 50% and at least $50:





    (1)	The utility shall review the bill with the ratepayer and make a reasonable attempt to enter into a payment agreement.





    (2)	The period of payment agreement may, at the option of the ratepayer, extend at least as long as:





	   (i)	The period during which the excess amount accrued.





	  (ii)	Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.
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