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OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions of Robert P. Gasparro (Complainant), and PECO Energy Company (Respondent) separately filed on January 23, 2002, to the January 4, 2002 Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen.  The Respondent filed Reply Exceptions on February 4, 2002.  The Respondent’s Reply Exceptions contain a Motion to Strike the Complainant’s Exceptions in their entirety.  On February 14, 2002, the Complainant filed Reply Exceptions. 

History of Proceeding

On May 29, 2001, the Complainant filed a Complaint with the Pennsylvania Public Utility Commission (Commission).  The Complainant alleged that the Respondent did not read his meters for over four years, thereby causing the bills which were eventually issued to be based on inflated consumption.
  The Complainant also alleged that the Respondent failed to keep scheduled meter reading appointments.  The Complainant noted that the matter was disputed in the Philadelphia Municipal Court.  The Complainant asked for accurate meter readings to be taken, and stated that if any money were owed, he would abide by a Commission instituted payment plan.



On June 21, 2001, the Respondent filed an Answer and New Matter stating that monthly meter readings were attempted, but that the Complainant would not allow access to the building.  The Answer also stated that the Complainant’s account balance, not including the disputed-in-court amount, was $291.72 as of the date of the Answer.  This amount was also estimated because the Respondent was unable to enter the Complainant’s building to read the meters.



On October 1, 2001, a hearing on the Complaint was held.  At the hearing, the Respondent was represented by counsel.  The Complainant, who is an attorney, proceeded pro se.  (Tr., pp. 18-19).  ALJ Nguyen issued his Initial Decision on January 4, 2002, sustaining the Complaint, in part, and directing the Parties to concur on an appointed time for meter reading and the installation of an automatic meter reading device at the Complainant’s property.  The Parties filed Exceptions and Reply Exceptions thereto, as noted above.  

Discussion

Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” (Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. 1990)). 

We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  (Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984)).
The Complainant excepts to the Initial Decision to the extent that it dismissed the Complaint without first instituting a payment plan.  As of the hearing date, the Complainant owed the Respondent $252.12 exclusive of the $6,902.77 subject to the Municipal Court judgment.  (Tr., pp. 55-56).  The $252.12 is an estimated figure as neither Party presented evidence to show that the Respondent has entered the Com​plainant’s property to take a reading.  We note that the Complainant has not provided any evidence to support the need for a payment plan.  Having failed to meet his burden of proving the necessity of a payment plan for the monies owed, we dismiss the Complainant’s Exception relative to the issue.  

The Complainant next takes exception to the ALJ’s conclusion that the Commission does not have jurisdiction over the debt of $6,902.77.  The Complainant cites the ALJ’s statement that “The Respondent is within its legal right to collect this debt when collection does not threaten the continuation of service.”  (I.D., p. 4).  The Complainant presents a suspension notice dated April 3, 2001, as Complainant’s Exceptions, Exhibit 1, to buttress his argument that this matter is more than an attempt by a utility to collect a debt because the utility has threatened termination of service.  

The Complainant’s presentation of the April 3, 2001 termination notice is not convincing.  We note that this termination notice was not introduced before the close of the record according to Sections 5.402 and 5.431 of the Commission’s Regulations, 52 Pa. Code §§5.402 and 5.431.  The Respondent, in its Reply Exceptions, moved to strike the Complainant’s Exceptions and the Exhibit, as a violation of 52 Pa. Code §§5.402 and 5.431.  However, for the sake of clarity, we will address them.
  The Complaint, which is the basis of this proceeding, was not filed until May 29, 2001.  Until that time, this matter would have been categorized as “nonpayment of an undisputed delinquent account” which, pursuant to Section 56.81 of our Regulations, 52 Pa. Code §56.81, was subject to termination of service.  Only after notice of a dispute has been filed is a utility prohibited from delivering notice of termination.  (52 Pa. Code §56.92). 

Stallworth v. Philadelphia Electric Co., 1993 Pa. PUC LEXIS 7 is factually similar to the case before us in that the complainant there also asked the Commission to resolve a billing dispute with his electric utility, which had been referred to a collection agency.  The Complainant averred his willingness to pay whatever balance was determined by the Commission to be correct, according to a Commission instituted 

payment schedule.  Stallworth, like the case at hand, involved a discussion on the subject of jurisdiction.  ALJ Paist’s Initial Decision noted that the Commission had jurisdiction over some, but not all, aspects of the billing dispute.  (Id., p. 12.)  

ALJ Paist stated that the Commission’s jurisdiction in billing disputes involves “(1) the quantity of electric service actually rendered to Complainant and the amount correspondingly owed by Complainant to PECO for service rendered and (2) PECO’s compliance or noncompliance with the Commission’s billing regulations.”  (Id.).  ALJ Paist concluded that the Commission could not prevent PECO from attempting to collect the complainant’s outstanding account balance by referring the complainant’s account to a debt collection agency, or by filing an action against the complainant in court.”  (Stallworth, p. 13).  

We agree with the ALJ’s analysis in Stallworth.  This Commission does not have jurisdiction over the matter of the $6,902.77 debt allegedly owed to the Respondent, as it is currently pending before the Philadelphia Municipal Court.  If the Complainant wishes to challenge the Municipal Court’s jurisdiction over this matter, he is free to do so in that forum.  As correctly stated by ALJ Nguyen, an action for the collection of a debt initiated by a utility against one of its ratepayers lies not with the Commission, but with a court of general jurisdiction.  (Bell Telephone Co.  v. Warwick Co., 355 Pa. 637, 50 A.2d 684 (1947)).  The Complainant’s Exception is, therefore, dismissed.  

In support of his argument that there is more to this matter than an unpaid debt, the Complainant cites caselaw, which stands for the proposition that meter readings can differ from actual usage.  This argument is inappropriate in this context.  The majority of the billing thus far, during the four years prior to the Complaint, as well as the period of time following the filing of the Complaint, has been based on estimates.  This is because the utility did not have access to the Complainant’s property to read the meters.  The Complainant cannot reasonably expect this Commission to consider the accuracy of the Respondent’s meter reading when we have so few readings to examine.  

We are reminded that a utility is entitled to payment for service actually rendered to a customer.  (Stallworth, p. 15, citing Kanarr Processing Specialties v. UGI Corp., 68 Pa. PUC 153 (1988); Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982)).  A ratepayer has an obligation to pay for services rendered by the utility, and, the utility in turn, must abide by Chapter 56 of our Regulations, entitled Standards and Billing Practices for Residential Utility Service.  (Ashman v. National Fuel Gas Distribution, 1993 Pa, PUC LEXIS 1 (1993)).  We find it difficult to believe that the Complainant, himself an attorney and the landlord of the subject property, could not accommodate the Respondent’s request to access the property to read the meters or install an automatic meter reading device.

We now turn to the Exceptions filed by the Respondent.  The Respondent takes exception with the ALJ Nguyen’s exclusion of its exhibits from the record.  ALJ Nguyen stated that PECO Exhibits 1-5 were excluded from the record; however, the ALJ admitted Exhibit 1(the response from the Deputy Court Administrator and the Statement of Claim filed in the Philadelphia Municipal Court) as records of governmental action.  Respondent’s Exhibits 2-5 include:  (2-4) three account statements containing billing information and, (5) a list documenting the Respondent’s attempts to schedule automatic meter reader installation.  

Ms. Renee Tarpley, regulatory assessor for the Respondent, offered the exhibits into evidence as business records of the utility.  The ALJ indicated that the reason for the exclusion of these exhibits was because the witness who offered them was not the actual custodian of said records.  The ALJ stated that because a superior of the custodian of the record offered the Exhibits, and not the custodian, they were inadmissible hearsay.  

We note that the Uniform Business Records as Evidence Act, 42 Pa. C.S. §6108 provides an exception to otherwise inadmissible hearsay:  

(B)
GENERAL RULE.-- A record of an act, condition or event shall, insofar as relevant, be competent evidence if the custodian or other qualified witness testifies to its identity and the mode of its preparation, and if it was made in the regular course of business at or near the time of the act, condition or event, and if, in the opinion of the tribunal, the sources of information, method and time of preparation were such as to justify its admission. 

Further, Section 803(6) of the Pennsylvania Rules of Evidence, Pa. R.E. 803(6), provides, the following, in pertinent part, as an exception to otherwise inadmissible hearsay:  

(6) Records of Regularly Conducted Activity  

A memorandum, report, record, or data compilation, in any form, of acts, events, or conditions, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness. . .

Such business records must be made at or near the time of the events reflected in the records.  Ganster v. Western Pennsylvania Water Co., 349 Pa. Super. 561, 568, 504 A.2d 186, 189 (1985).  The record must be kept in the regular course of business.  It is not essential for the admission of evidence to produce the person who made the entries or the contemporaneous custodian of the record.  The witness need only 

possess adequate knowledge of the regularity of the record keeping process to qualify the records under the Act.  (Ganster, 349 Pa. Super. at 568, 504 A.2d at 190).
  

Quite often different individuals have personal knowledge of the various phases of a transaction so that no one individual has knowledge of the entire transaction.  In addition, the frequent turnover of personnel often makes it impossible to identify the employee -- if it were only one -- who took part in the transaction.  Under these circumstances, to require the entrant to have personal knowledge of the event recorded, and to require proof of the identity of the recorder, would exclude almost all evidence concerning the activities of large business organizations -- a result diametrically opposed to the purpose and spirit of the [Uniform] Business Records as Evidence Act.  (Footnote omitted). 

(In re Estate of Indyk, 488 Pa. 567, 572, 413 A.2d 371, 373 (1979)).



The Respondent’s company is large and dissected into various departments, each of which carries out specific tasks.  It is very likely that some transactions require input from multiple employees.  To require an employee from each department involved in recording the billing transactions to testify to the accuracy of the records would be inefficient, and contrary to the purpose of the Uniform Business Records Act.  “Where it can be shown that the entries were made with sufficient contemporaneousness to assure accuracy and that they were made pursuant to the business practices and not influenced by the litigation in which they are being introduced, a sufficient indicia of reliability is 

provided to overcome their hearsay nature.”  (In re Estate of Indyk, 488 Pa., p. 572, 413 A.2d, p. 373).  



The Respondent’s Exhibits 2-4 are account statements containing the Complainant’s billing information.  The billing statements at issue are routine computer generated records, which are germane to the matter at hand.  Such statements are made in the regular course of the Respondent’s business.  Ms. Tarpley indicated that she prepared the exhibits from information kept in the normal course of business.  (Tr., p. 28).  She then provided a detailed explanation of the information contained in the exhibits.  (Tr., pp. 32-46).  As such, we believe that Ms. Tarpley is sufficiently qualified to sponsor Exhibits 2-4.  Accordingly, we will grant the Respondent’s Exceptions relating to Exhibits 2-4.  



We note that Exhibit 5 is a document prepared by the sponsoring witness, which extracts information from PECO’s business records regarding the interaction with the Complainant in attempting to schedule the installation of an automatic meter reading device.  Exhibit 5 lists the dates, based on PECO’s business records, of the phone message and failed field attempts.  In other words, the underlying business records were utilized to prepare a summary of those portions of PECO’s business records relevant to this proceeding.  As such, Exhibit 5 qualifies for admission as a summary of the contents business records within the meaning of Rule 803 of the PA Rules of Evidence.  It bears noting that as an administrative agency, the Commission is not bound by technical rules of evidence at agency hearings and generally all relevant evidence of reasonably probative value may be admitted.  (2 Pa. C.S. Section 505).  THEREFORE,  

IT IS ORDERED: 

1.
That the Exceptions of Robert P. Gasparro to the Initial Decision of Administrative Law Judge Ky Van Nguyen, issued January 4, 2002, are denied.  



2.
That the Exceptions of PECO Energy Company to the Initial Decision of Administrative Law Judge Ky Van Nguyen, are granted, consistent with this Opinion and Order.  



3.
That the Motion to Strike filed February 4, 2002, by PECO Energy Company is denied, consistent with this Opinion and Order.

4.
That the January 4, 2002 Initial Decision of Administrative Law Judge Ky Van Nguyen docketed at C-00015482 is adopted as modified by this Opinion and Order.  

5.
That PECO Energy Company shall make, and Robert P. Gasparro shall agree on an appointed time to visit Mr. Gasparro’s property, for the purpose of 

installing an automatic meter reading device and obtaining actual readings from Mr. Gasparro’s meters, within twenty (20) days of the entry of this Opinion and Order.  

BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 28, 2002

ORDER ENTERED:  April 22, 2002

� 	The three-unit building at issue is a rental property, which has three electric meters.  (Tr., p. 29).  Actual meter readings took place on June 13, 1996, June 12, 1998, and September 20, 2000.  (Tr., pp. 42-44).  


� 	The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  Section 1.2(a) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code §1.2(a).  


� 	We note that the testimony at issue in Ganster, was ultimately excluded as inadmissible hearsay.  Ganster is distinguishable from the case at hand because it dealt with the testimony of an expert witness.  The Court in Ganster found that the testimony in the nature of an expert opinion is not admissible as a business record unless the expert rendering the opinion is available for cross-examination.  (Ganster, 349 Pa. Super., p. 573, 504 A.2d, p. 192).  
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