
PENNSYLVANIA PRIVATE 


PUBLIC UTILITY COMMISSION

Harrisburg, PA 17105-3265







Public Meeting held April 11, 2002

Commissioners Present:

Glen R. Thomas, Chairman

Robert K. Bloom, Vice Chairman

Aaron Wilson, Jr.

Terrance J. Fitzpatrick

Kim Pizzingrilli

Marcella Gawron and Mark Gawron




C‑00015645

             
v.

PPL Electric Utilities Corporation

OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration, are the Exceptions of Marcella Gawron and Mark Gawron (hereafter, collectively, Complainant), filed on February 26, 2002, to the Initial Decision of Administrative Law Judge (ALJ) Richard M. Lovenwirth, which was issued February 6, 2002, in the above captioned proceeding.  PPL Electric Utilities Corporation (Respondent) filed Reply Exceptions on March 7, 2002.

History of the Proceeding



On June 18, 2001, the Complainant filed a Formal Complaint against the Respondent wherein it was alleged that the Respondent had overbilled the Complainant for electric service at a rental building at 146 Bellman St., Throop, Pennsylvania 18512, for the years 1999, 2000, and 2001.  The Complainant requested that the Commission investigate the Respondent’s billing practices.



The Respondent filed an Answer on July 9, 2001, denying the allegation that it was unresponsive to high bill inquiries.  The Respondent noted that its customer contact representatives had conducted several investigations and a cost estimate confirming that the Complainant had the potential to use the electricity that was billed.



A mediation session was held wherein some of the issues were resolved (as reported upon the record of the Initial Hearing), and the Initial Hearing was convened on January 17, 2002, at the State Office Building, Scranton, Pennsylvania.  The Complainant proceeded pro se and the Respondent was represented by counsel.  The Respondent tendered three exhibits into the record.  The Complainant presented one witness, and Respondent presented the testimony of three witnesses.  No Briefs were filed. 



On February 6, 2002, the ALJ issued an Initial Decision wherein he dismissed the Complaint.  (I.D., p. 3).  The Complainant filed Exceptions to the Initial Decision on February 26, 2002, and the Respondent filed Reply Exceptions on March 7, 2002.

Discussion



ALJ Lovenwirth made six Findings of Fact and one Conclusions of Law, which are incorporated herein by reference.  Findings of Fact critical to the resolution of this matter are set forth below:



*

*
*

3.
The meter in the leased premises which registers consumption of electricity in the areas of the leased premises for which Complainant is the ratepayer of record registers consumed electricity used by the electric motor on the gas heater, the electric hot water heater which supplies hot water to the clothes washer and dryer, the basement lighting, the outdoor lighting, the laundry room lighting, and the electric clothes washer and dryer.  The potential for electric usage by said electric appliances is 635.4 kwh per month without the motor on the gas heater, and an additional 70 kwh per month during the winter months when the motor on the gas heater is operative (or a total of 705.4 kwh) (PPL Exhibit number one).

4.
During the calendar years of 1999, 2000, and 2001 (being the years which Complainant alleges excessive electric bills were received), each monthly bill based upon an actual reading was based upon electric usage less than or about the same as the estimated potential for monthly usage, as set forth in the previous finding of fact (PPL Exhibits 1 and 2).

5.
The meter registering electric usage to Complainant was tested on July 9, 2001, and [was] found to [be] operating at 99.8% accuracy.

6.
The [C]omplainant does not know the patterns of electric usage of the tenants at the leased premises with respect their usage of clothes washer and dryer and common area lighting; and although Complainant collects the monies deposited in the washer and dryer by the tenants, no testimony was given as to how much usage could be computed from said collections. 

(I.D., pp. 2-3).



The ALJ found that the actual usage by the Complainant was less than the potential for usage, and the Complainant could not state the pattern of usage by the tenants.  Accordingly, the ALJ concluded that, based on the record, the Complaint must be dismissed.



Preliminarily, with regard to Exceptions, we note that any issue or Exception which we do not specifically address has been duly considered and denied and will not be discussed further.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  (Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984)).



The Complainant’s Exceptions consist of thirteen hand-written pages and twelve Exhibits.  The Complainant noted that the rental property consists of four apart​ments, not five as stated in Finding of Fact No. 1.  The balance of the Exceptions is a restatement of the issues addressed at the Hearing with the exclusion of Exception No. 4, which raises issues for the year 1997, that were not addressed at the hearing.



In its Reply Exceptions, the Respondent argues that Exception Nos. 1, 2, 3, 5 and 6 offer written statements, without citation to the record, as to why the Complainant disagrees with the Initial Decision.  The Respondent submits that the additional informa​tion offered in the form of Exceptions is an attempt by the Complainant to introduce testimony and exhibits through Exceptions, which should not be permitted.  The Respondent avers that the Complainant had an opportunity to testify, offer exhibits and cross-examine the Respondent’s witnesses at the hearing.  (R.Exc. No. 2, pp. 2‑3).  



Lastly, the Respondent submits that the Complainant in Exception No. 4 attempts to raise issues that were not addressed at hearing.  The Respondent further submits that the only issue addressed at the hearing was the Complainant’s allegation that the bills were excessive in 1999, 2000, and 2001.  The Respondent notes that the Complainant and the Respondent agreed to this at the hearing and the ALJ recited for the record and noted in the “History of the Proceedings” that the Complaint was limited to this issue.  The Respondent avers that the Complainant cannot be permitted now to widen the scope of the Complaint through Exceptions. (R.Exc. No. 4, p. 2)



Based on our review of the record, we find that the Complainant’s Exceptions Nos. 1, 2, 3, 5 and 6 are an attempt to reargue the issues that were addressed by the Parties in the proceeding before the ALJ.  Our review, evaluation and analysis of the record leads us to conclude that the ALJ’s finding that the Complainant failed to meet her burden of proof is in accord with the evidence.  The record supports the conclusion that the Complainant’s usage is less than the potential electric usage for the Com​plainant’s electric appliances.  In addition, the Complainant could not support the level of usage, by the tenants, which directly impacts the Complainant’s metered usage.  (Finding of Fact No. 3).  



We note that Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  (Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950)).  The term “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  (Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957).  



We find that, under these principles, the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Com​plainant has the burden of proving by a preponderance of the evidence that:  (1) the disputed bills are abnormally high when compared to prior usage patterns, and that (2) the pattern of usage has not changed.  (Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980)).  It is well settled that if the utility fails to rebut this evidence, the Complainant would prevail.



We have stated that although the meter test results are important, standing alone, they may not provide sufficient rebuttal testimony.  However, if, in addition to the meter test results, the utility places into the record testi​mony to rebut the Complainant’s prima facie case, the burden of going forward shifts to the Complainant to prove that the meter or billing issues in question are incorrect.  (Replogle v. Pennsyl​vania Electric Company, 54 Pa. PUC 528 (1980)).  In this proceeding, we find that the Respondent has rebutted the Complainant’s prima facie case.  Therefore, we shall grant the Complainant’s Exceptions Nos. 1, 2, 3, 5 and 6, in part, for the limited purpose of modifying the Initial Decision (Finding of Fact No. 1) to reflect that the subject rental property consists of four apartments, not five, and shall deny these exceptions in all other respects. 



Lastly, we note that Exception No. 4 attempts to raise issues concerning the electric bills for 1997, which was not addressed at hearing, or before the close of the record.  Pursuant to Section 5.431(a) of the Commission’s Regulations, 52 Pa. Code §5.431(a), “Once the record is closed, no additional evidence may be introduced or relied upon by a participant unless allowed for good cause shown by the Commission or presiding officer upon motion of a participant under §5.402(b) (relating to admission of evidence) and §5.571 (relating to reopening prior to a final decision), consistent with §5.253 (relating to transcript corrections).  The ALJ specifically requested the Complainant to confirm the time periods that were the subject of the Complaint.  Our review of the record indicates that the Complaint was based on the electric usage for 1999, 2000 and 2001.  (Finding of Fact No. 4).  Therefore, we shall deny the Complainant’s Exception No. 4.

Conclusion



Based upon the foregoing discussion, we will adopt the Initial Decision of ALJ Richard M. Lovenwirth, as modified by this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Marcella Gawron and Mark Gawron are granted, in part, and denied, in part, consistent with this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Richard M. Lovenwirth, in the above referenced proceeding, is adopted as modified by this Opinion and Order.



3.
That the Complaint of Marcella Gawron and Mark Gawron against PPL Electric Utilities Corporation, at Docket No. C-00015645, is dismissed for failure to carry the burden of proof consistent with Section 332(a) of the Public Utility Code, 66 Pa. C.S.§332(a).



4.
That the proceeding at Docket No. C-00015645 is terminated and the record shall be marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED: April 11, 2002

ORDER ENTERED:  April 12, 2002
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