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History of the Proceeding


This decision grants a complaint that Emerald Art Glass (“Complainant”) filed with this Commission on May 29, 2001.  In its complaint, Emerald Art Glass alleges interruptions in the electric service that Duquesne Light Company (“Respondent” or “Duquesne Light”) provides the Complainant have caused property damages and expenses.  It seeks to have the problem fixed.  Duquesne Light answered the complaint and filed new matter on June 25, 2001 admitting service interruptions have occurred, but asserting it has no record of any interruption lasting more than two minutes in duration since May 28, 2000.



A hearing was held in Pittsburgh on January 17, 2002.  Legal counsel represented both parties.  The Complainant offered two exhibits and the Respondent submitted one exhibit, all of which were admitted into the record.  The hearing generated 103 pages of notes of testimony.  No briefs were filed.  The record closed on February 19, 2002.

Findings of Fact

1. The Complainant, Emerald Art Glass, is a Pennsylvania corporation, having its principal place of business at 2300 Josephine Street, Pittsburgh, Pennsylvania where it has been located for the last five years.  The Complainant has operated its business for the last 18 or 19 years in the same South Side area of the City of Pittsburgh (N.T. 6‑7, 9‑10, 39‑42, 58‑59).

2. Approximately five years ago, Emerald Art Glass purchased the one-story mill building in which it presently conducts business.  The building contains approximately 40,000 square feet of space and is about two city blocks or “a football field and a half” long.  Previously, the building housed a plumbing supply warehouse.  The Complainant spent two years renovating the building, including replacing all of the inside electrical wiring, before moving there (N.T. 9, 11, 43, 49).

3. An electrical contractor, who is a registered electrician with 28 years of experience in the business and 18 years of experience working for Potomac Edison, installed new three-phase and single‑phase electric service, as well as new panels, piping for the lights, outlets, disconnects and wiring for the Complainant’s machines (N.T. 63‑68).

4. Emerald Art Glass receives electric service from the Respondent, Duquesne Light Company, at this location (N.T. 43, 54).

5. Emerald Art Glass is in the business of manufacturing leaded and stained glass, etching glass and fabricating heavy glass desktops and tabletops.  To do this work, it runs 25 different machines.  From ¼″ to ¾″ glass sheets of six to eight feet in length, it fabricates desktops and tabletops by standing these sheets on end and passing them by grinding wheels on custom-made Italian machinery.  A grinding wheel polishes or grinds one edge of a glass sheet as it makes one pass through the machine.  The sheet is then turned and the grinding wheel works upon another edge of the sheet on another pass through the machine and so on (N.T. 10, 25‑26, 28, 35, 53).

6. Emerald Art Glass began experiencing “a lot” of electric service outages as soon as it moved its operations to the present location (N.T. 12‑13, 43).

7. Whenever there was a storm in the vicinity or a windy day, Emerald Art Glass would experience power interruptions (N.T. 54‑55).

8. Approximately three years ago, Emerald Art Glass began recording these service interruptions.  The owner’s wife recorded 22 outages or interruptions to its electric service between June 3, 1998 and July 10, 2001.  Most of these interruptions occurred during the late spring through summer months.  It claims electric service was interrupted “a lot (more) times” than what were recorded, because the owner’s wife was not always on the premises (N.T. 13‑16, 21‑22, 29‑33, 43‑45, 53; Complainant’s Exh. 1).

9. Whenever a momentary interruption would occur to the electric service, the grinding wheel on a computer-controlled machine would stop, but a glass sheet would continue to pass by the grinding wheel due to a lag in the conveyor system.  Consequently, the wheel would cut into the glass, starting a run that could break the glass.  Since the sheet was standing on end, the glass sheet would tumble off the machine and shatter on the shop floor.  Not only did Emerald Art Glass lose glass product, grinding wheels and spindles, but a service interruption also posed a danger to personnel in the vicinity of these machines.  Since this working area required special high-intensity 1000 watt lighting, momentary service interruptions caused the lighting to go out and the shop to become pitch dark, because there is no exterior lighting in the building (N.T. 25‑28, 30, 32, 44, 49‑51, 54‑55, 61).

10. Regardless of its duration, Emerald Art Glass lost whatever glass product it was working on at the time of a service interruption (N.T. 27, 32, 52‑53).

11. Each glass top costs anywhere from $1200 to $2800 apiece (N.T. 26‑27). 

12. Emerald Art Glass undertook safety measures, including reconfiguring the placement of its machines, to minimize the danger to workers in the vicinity of these machines posed by electric service interruptions (N.T. 27, 36).

13. Whenever it started raining or they experienced “a windy day,” the machine operators had orders to shut down their machines until the weather changed for the better (N.T. 43‑44).

14. Approximately a year and a half after moving to this location, Emerald Art Glass replaced its telephone system (N.T. 34‑35). 

15. Emerald Art Glass claims it had to replace its special high-intensity lighting more frequently due to the outages and interruptions to its electric service (N.T. 35, 52).

16. Emerald Art Glass had to rewrite computer programs for its machinery due to electric service interruptions (N.T. 51‑52).

17. Emerald Art Glass sent workers home on at least one occasion due to an extended power outage (N.T. 30).

18. Sometime in May 1998, Emerald Art Glass began calling Duquesne Light to complain about these service interruptions (N.T. 16‑18, 23‑25, 36‑37, 45; Complainant’s Exh. 2).

19. In response, Duquesne Light sent technicians out to check electric facilities outside the Complainant’s building (N.T. 18).

20. Duquesne Light’s technicians looked at the pole and wire facilities outside, but never entered the Complainant’s building (N.T. 18, 46).

21. Emerald Art Glass continued to experience service outages to the same extent it did before Duquesne Light dispatched its technicians (N.T. 18‑19).

22. Emerald Art Glass continued to call Duquesne Light through 1999 concerning its problem with service interruptions and to explain how these interruptions were affecting its business.  “A lot of times,” the owner called only to give up, because a storm had occurred and the Respondent’s automated response service was busy, so “it wasn’t worth the aggravation to even pursue it.”  When the owner did contact someone, Duquesne Light technicians would check utility facilities outside of the building, but took no further action.  Only one Duquesne Light technician entered the Complainant’s premises to check the inside wiring in mid-1999 (N.T. 19‑20, 47‑48, 55‑57).

23. In early 2000, a Duquesne Light sales representative informed Emerald Art Glass that it was at the end of a circuit and trees on the circuit had not been trimmed for 30 years; the representative further assured the Complainant that its problem with service interruptions would be alleviated when the utility finished trimming the trees (N.T. 20, 22‑23, 47‑48).

24. Since 2001, Emerald Art Glass has experienced only one service interruption (N.T. 21‑22, 48; Complainant’s Exh. 1).

25. The only solution that Duquesne Light offered was for Emerald Art Glass to purchase an uninterruptible power supply for the building (N.T. 29).

26. Emerald Art Glass learned “a cheap” uninterruptible power supply unit will cost $100,000 to supply the building with necessary power for 10 minutes during a service interruption.  Smaller units for the lighting or individual pieces of equipment are just as expensive and are impractical (N.T. 59‑61).

27. The electrical contractor for Emerald Art Glass denies that the service interruptions were caused by any inside wiring problem (N.T. 68).

28. Duquesne Light explains that temporary or permanent faults will cause lights to flicker.  Such things as a tree limb touching a power line, a car hitting a utility pole, or a squirrel touching wires may cause faults.  A fault travels back along the circuit to the substation, causing protective equipment to open up, momentarily stopping the flow of electricity.  If the fault condition clears itself during the operation of the protective equipment, that equipment will re-close, allowing electricity to flow once again.  Whenever a breaker operates, every customer on the circuit will notice a momentary service interruption.  If the fault condition does not clear, the breaker will continue to interrupt the flow of electricity from that point onward on the circuit until someone clears the fault manually.  Without such protective equipment, everyone on the circuit will be without power, if a fault occurs (N.T. 73‑75, 79‑81).

29. Emerald Art Glass receives its electric service on a 23,000-volt distribution system from Duquesne Light’s Carrick substation.  That substation has a four‑count breaker.  Moving away from the substation on the circuit, the next piece of protective equipment is a three-count sectionalizer.  Further along the circuit is a two‑count sectionalizer.  These sectionalizers operate in conjunction with the substation breaker so a temporary fault will only cause a momentary interruption of service.  A continuous fault may cause the protective equipment to operate a second, third or fourth time, until the substation breaker opens on the fourth time and interrupts power permanently to the entire circuit until someone corrects the fault condition.  A fault condition causing two or three breaker operations on a sectionalizer will only interrupt power to that part of the circuit served by that sectionalizer.  The rest of the circuit will continue to receive electricity.  The system is designed so outages are limited to the smallest number of customers possible (N.T. 76).

30. According to Duquesne Light’s records, ten outages lasting longer than two-minutes in duration and ten momentary outages occurred in 1999 on this circuit.  In 2000, there were three outages lasting longer than two-minutes in duration and six momentary outages.  In 2001, one outage lasted longer than two-minutes and there were two momentary outages.  During January 2002 until the hearing, one outage lasted longer than two-minutes and there were no momentary outages on this circuit (N.T. 78‑79).

31. While Emerald Art Glass is only about two miles from the Carrick substation, this circuit with its branches is 35.26 miles long (N.T. 92‑93; Respondent’s Exh. 1).

32. Emerald Art Glass is located physically toward the end of the Carrick circuit, although it is not the last customer on that circuit (N.T. 83).

33. About seven years ago, Duquesne Light developed a program to trim trees along an entire circuit every three to five years.  Before it implemented this program, it spot-trimmed trees on a circuit to eliminate any encroachment problems (N.T. 77, 91‑92, 94).

34. Duquesne Light engaged in tree-trimming maintenance on this circuit from January 4, 2000 until February 4, 2000.  Herbicide treatment was completed for this circuit on May 12, 2000 (N.T. 84, 90‑98; Respondent’s Exh. 1).

35. Duquesne Light has not upgraded or performed any type of renovation on the Carrick circuit within the last two or three years (N.T. 84).

Discussion


Emerald Art Glass complains that it suffered numerous interruptions in the electric service Duquesne Light Company provided causing serious inconvenience, expense and safety concerns.  Specifically, Emerald Art Glass claims it experienced 22 service interruptions between June 3, 1998 and July 10, 2001 (Complainant’s Exh. 1).  As the party seeking to have the Commission find the Respondent violated provisions of the Public Utility Code or its regulations or orders, the Complainant bears the burden of proving that it is entitled to relief.  66 Pa. C.S. §332(a).

A.
The Burden of Proof 



The Pennsylvania Supreme Court has held the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether the Complainant has satisfied its burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).



Furthermore, substantial evidence in the record must support the Commission’s decision.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The Pennsylvania appellate courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.

B.
The Standard of Service


Section 1501 of the Public Utility Code (the “Code”), 66 Pa. C.S. §1501, mandates that a public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public.  Upon finding that the service or facilities of a public utility are unreasonable, unsafe or inadequate, the Commission may prescribe, by regulation or order, the reasonable, safe and adequate service or facilities that a public utility must furnish or employ.  66 Pa. C.S. §1505.  Providing reasonably continuous electric service and responding to reports of service interruptions obviously fall within the duties a public utility must perform to provide adequate and reasonable service to its patrons and to ensure public safety.



The Public Utility Code, moreover, requires a public utility to provide “reasonably continuous” service, “without unreasonable interruptions or delay.”  66 Pa. C.S. §1501.  A public utility is not, therefore, a guarantor of continuous utility service.  Such service only needs to be “reasonably continuous.”  A review of the relevant facts in the case sub judice shows Duquesne Light failed to provide Emerald Art Glass with reasonably continuous electric service and failed to adequately respond to its service complaints.

C.
The Service Interruptions

While it had no electric service problems at its prior location on the South Side of the City of Pittsburgh, Emerald Art Glass began experiencing “a lot” of electric service interruptions as soon as it moved its operations to the present location in 1997 (N.T. 12‑13, 43).  The business shut down because of a power outage on June 3, 1998.  Approximately three years ago, Emerald Art Glass began recording these service interruptions.  Emerald Art Glass recorded 22 outages or interruptions to its electric service between June 3, 1998 and July 10, 2001.  Most of these interruptions occurred during the late spring through summer months (N.T. 13‑16, 21‑22, 29‑33, 43‑45, 53; Complainant’s Exh. 1).



According to Duquesne Light’s records, ten outages lasting longer than two-minutes in duration and ten momentary outages occurred in 1999 on this circuit.  In 2000, three outages lasted longer than two-minutes and six momentary outages occurred.  In 2001, one outage lasted longer than two-minutes and there were two momentary outages.  During January 2002 until the hearing, Duquesne Light recorded one outage lasting longer than two-minutes and no momentary outages on this circuit (N.T. 78‑79).



Before moving to this location, an electrical contractor, who is a registered electrician with 28 years of experience in the business and 18 years of experience working for Potomac Edison, installed new three-phase and single‑phase electric service, as well as new panels, piping for the lights, outlets, disconnects and wiring for the Complainant’s machines (N.T. 63‑68). The electrical contractor denies the service interruptions were caused by inside wiring problems (N.T. 68).  In response to a trouble report in mid-1999, a Duquesne Light technician entered the Complainant’s building to check the inside wiring (N.T. 57).  Presumably, this technician found nothing amiss.



Emerald Art Glass receives its electric service on a 23,000-volt distribution system from Duquesne Light’s Carrick substation (N.T. 76).  It is only about two miles from the substation.  With its branches, this circuit is 35.26 miles long (N.T. 92‑93; Respondent’s Exh. 1).  Emerald Art Glass is located physically toward the end of the Carrick circuit, although it is not the last customer on this circuit (N.T. 83).



In early 2000, a Duquesne Light sales representative informed Emerald Art Glass that it was at the end of the circuit and trees on the circuit had not been trimmed for 30 years.  The representative assured the Complainant that its problem with service interruptions would be alleviated once the utility finished trimming the trees (N.T. 20, 22‑23, 47‑48).  About seven years ago, Duquesne Light developed a program to trim trees along an entire circuit every three to five years.  Before it implemented this program, it spot-trimmed trees on a circuit to eliminate any encroachment problems (N.T. 77, 91‑92, 94).  Duquesne Light performed vegetation maintenance on this circuit from January 4, 2000 until February 4, 2000 (N.T. 84, 90‑98; Respondent’s Exh. 1).



The records of both the Complainant and the Respondent, however, disclose service interruptions continued to occur throughout the year 2000.  Emerald Art Glass only noticed an improvement in electric service reliability in 2001 (N.T. 48).  Thus, reliability of service improved much later than completion of Duquesne Light’s vegetation maintenance on this circuit on February 4, 2000 (Respondent’s Exh. 1).  Yet, Duquesne Light has not upgraded or performed any type of renovation on the Carrick circuit within the last two or three years (N.T. 84).

 

Quite simply, Emerald Art Glass did not receive “reasonably continuous” electric service.  No business should have to accept 20 service interruptions as Emerald Art Glass suffered in the 24-month period of 1999-2000.  Whenever the sky darkened, storms threatened or windy weather prevailed, its machine operators had orders to shut down their machines until the weather changed for the better (N.T. 43‑44, 54‑55).  No business should be so concerned about the reliability of its electric service that it must keep one eye peeled for prevailing weather conditions to determine whether it can operate safely.  Emerald Art Glass had no such concerns about the reliability of its electric service for the previous 13 or 14 years at other locations on the South Side, but it did here (N.T. 39‑43, 58‑59).



In Sopko v. PECO Energy Company, Docket No. C-00993038 (Opinion and Order entered November 7, 2001), the Commission upheld a finding that 23 electric service interruptions to a residential customer in a 22-month period constituted unreasonable service.  As in the present case, many of those interruptions were momentary in nature.  Unlike the case here, the ALJ there attributed those interruptions to the electric utility’s lax vegetation maintenance.  Initial Decision, at 13.  PECO’s efforts to better manage its vegetation responsibilities, however, militated against imposition of a civil penalty.  Here, Duquesne Light offers no evidence to counter the Complainant’s prima facie showing of inadequate service nor does it suggest what efforts it undertook to appease the Complainant’s reliability concerns.

D. The Lack of An Investigation
What appears most disturbing in this case is the lack of any evidence whatsoever from Duquesne Light that it seriously considered the reliability and safety concerns of Emerald Art Glass at any time.  Duquesne Light proffers no testimony or records acknowledging the complaints of Emerald Art Glass, although it does not contest the fact that Emerald Art Glass made such complaints (N.T. 16‑18, 23‑25, 36‑37, 45‑46, 56; Complainant’s Exh. 2). 



Beginning at least in 1998 and continuing through 1999, Emerald Art Glass called Duquesne Light to complain about service interruptions and to explain how these interruptions were affecting its business.  “A lot of times,” the owner called only to give up, because a storm had occurred and the Respondent’s automated response service was busy, so “it wasn’t worth the aggravation to even pursue it.”  When the owner did contact someone, Duquesne Light dispatched technicians, who only checked utility facilities outside the building, but apparently took no further action.  Only one Duquesne Light technician entered the Complainant’s building to check the inside wiring in mid-1999.  Emerald Art Glass afterwards continued to experience service interruptions to the same extent it did before Duquesne Light dispatched its technicians (N.T. 18‑20, 46‑48, 55‑57).



In early 2000, a Duquesne Light sales representative informed Emerald Art Glass that it was at the end of a circuit and trees on the circuit had not been trimmed for 30 years.  The representative assured the Complainant that its problem with service interruptions would be alleviated when the utility finished trimming the trees (N.T. 20, 22‑23, 47‑48).  It did not.  Emerald Art Glass continued to record interruptions, supra.



Emerald Art Glass did converse with several Duquesne Light representatives about its service reliability problem (N.T. 23‑25, 36‑37).  The only solution any representative could offer it was to install an uninterruptible power supply for the building (N.T. 29).  “A cheap” uninterruptible power supply unit will cost $100,000 to power the building for 10 minutes during a service interruption.  The Complainant deemed smaller units for lighting or individual pieces of equipment too expensive and impractical (N.T. 59‑61).



Importantly, Duquesne Light proffers no evidence of what measures, if any, it undertook to investigate the service complaints of Emerald Art Glass.  Duquesne Light produces no testimony or records to show how it responded to these service outage reports.  Very simply, the record is devoid of any insight from Duquesne Light’s perspective into what it did to alleviate the Complainant’s reliability of service concerns.



Other than vegetation maintenance on the circuit, Duquesne Light offers no evidence that it even considered the possibility that a problem might lie with its own facilities.  It submits no evidence that it checked its circuit visually or otherwise for potential problems.  It offers no records of outages on the circuit or records of substation re-closure operations during the period in question.  It presents no records of service calls in response to trouble reports to substantiate its standard bromide that service interruptions can be caused by vehicles hitting utility poles, tree branches contacting power lines or strong winds causing power lines to ground (N.T. 45‑46).  While it explains what may happen to cause momentary interruptions (N.T. 73‑75, 79‑81), Duquesne Light never attempts to explain what did happen here or why it cannot make such a determination.



Accordingly, the record fails to reflect whether the service reliability problems that the Complainant describes were peculiar to Emerald Art Glass or endemic to other customers on this circuit as well.  With the Complainant having established a prima facie case that it complained of inadequate service to Duquesne Light without receiving relief, it was incumbent upon the Respondent to produce evidence to refute this claim.  The Respondent failed to do so.  Accordingly, the complaint will be granted.

E. The Civil Penalty
Pursuant to Section 3301 of the Code, 66 Pa. C.S. §3301, the Commission may impose a maximum civil penalty of $1,000 for every violation of the Code, its regulations or its orders.  The failure of a utility to provide a business customer with reasonably continuous electric service and to adequately respond to its service complaints requires the imposition of a civil penalty.  Due to the safety concerns raised by the Respondent’s failure to supply the appropriate level of service (N.T. 25‑28, 30, 32, 44, 49‑51, 54‑55, 61), the maximum civil penalty is warranted.  Accordingly, Duquesne Light will be directed to pay a civil penalty of $1,000.

Conclusions of Law
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §501.

2. The Complainant has carried its burden of proving that it is entitled to relief from this Commission.  66 Pa. C.S. §332(a).

3. The Respondent violated Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, by failing to provide the Complainant with “reasonably continuous” electric service, “without unreasonable interruptions or delay.”

4. The Respondent violated Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, by failing to adequately respond to the complaints of the Complainant relating to the reliability of the Respondent’s electric service.

5. The Respondent’s failure to supply the appropriate level of service warrants imposing the maximum civil penalty.  66 Pa. C.S. §3301.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Emerald Art Glass v. Duquesne Light Company, docketed with the Pennsylvania Public Utility Commission at No. C‑00015494, is hereby granted.

2. That Duquesne Light Company pay a civil penalty of one thousand dollars ($1,000) pursuant to Sections 3301 and 3315 of the Public Utility Code, 66 Pa. C.S. §§3301 & 3315, by sending a certified check or money order within twenty (20) days after service of the Commission’s Order in this case to:

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17105-3265

3. That Duquesne Light Company cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of this Commission, 52 Pa. Code §§1.1, et seq.

Dated:  March 11, 2002

















JOHN H. CORBETT, JR.








Administrative Law Judge
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