BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

George Odom
:




:



          vs.
:
Docket No.
F-00832191


:



Philadelphia Gas Works
:



INITIAL DECISION

Before

MARLANE R. CHESTNUT

Administrative Law Judge
HISTORY OF THE PROCEEDING
On October 11, 2001, George Odom (Odom or complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW or respondent) as an appeal from a decision on informal complaint issued by the Commission's Bureau of Consumer Services (BCS) at #0833191 on August 28, 2001 (revised).  The subject of the Complaint is a billing dispute.

On November 5, 2001 respondent filed an Answer which denied the material elements of the Complaint, and explained the circumstances concerning the billing associated with complainant’s service.  Attached to the Answer were an account statement, a usage analysis and the BCS decision.

By Hearing Notice dated December 27, 2001, an initial hearing was scheduled for March 13, 2002, and the case was assigned to me.  The Hearing Notice advised the parties of the location, date and time of the scheduled hearing and contained the following statement:  “Attention:  You may lose the case if you do not take part in this hearing and present facts on the issues raised.” (emphasis in the original)

As is my customary practice, I issued a Prehearing Order dated January 3, 2002.  The Prehearing Order advised the parties with respect to Commission procedure including how to obtain a continuance, and warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to participate in the scheduled hearing.  The Prehearing Order reminded the parties of the location, date and time of the scheduled hearing and contained the following statement, bolded and emphasized:  “You may lose this case if you do not take part in this hearing and present evidence on the issues raised.”

The hearing convened as scheduled at 10:00 a.m. on March 13, 2002. Respondent, represented by counsel and with a witness, was present and prepared to proceed.  Complainant Odom was not present, nor had he contacted this office to indicate that he would not be appearing or would be late.

I recessed the hearing in order to allow complainant an opportunity to appear.  He did not, so respondent moved to dismiss the Complaint with prejudice.  Pursuant to 52 Pa. Code §5.245 and Commission policy, this Motion was granted and the Complaint was dismissed with prejudice for lack of prosecution.

FINDINGS OF FACT

1.
The complainant in this proceeding is George Odom, whose address is listed on the Complaint as 2407 N. 57th Street, Philadelphia, PA 19131.

2.
The respondent in this proceeding is Philadelphia Gas Works, which provides residential gas service to complainant.

3.
An initial hearing was scheduled for March 13, 2002, with both parties given notice.

4.
Complainant Odom was advised of his responsibility to request a continuance to reschedule the hearing if he knew he would not be available on the scheduled hearing date.

5.
Complainant failed to appear at the hearing or to request a continuance.  Complainant did not notify either the Commission or PGW of his intended failure to appear, nor did he respond to respondent’s several attempts to discuss this proceeding with him.

6.
Respondent appeared for the hearing at the scheduled time by legal counsel and a proposed witness and was prepared to proceed.

7.
Complainant had actual notice of the date, time and location of the hearing, as shown by (1) the hearing notice was not returned; and (2) the Prehearing Order, which contained the date of the hearing as well as information as to how to request a continuance, was not returned.

8.
Despite having actual notice of the date, time and location of the hearing and the procedure for obtaining a continuance by receipt of both the hearing notice and my Prehearing Order, complainant failed to appear at the hearing. 

9.
Complainant did not withdraw the Complaint or contact this office to request a continuance or to explain the failure to appear.

10.
The hearing was held as scheduled.  The hearing was adjourned at approximately 10:40 a.m. 

DISCUSSION

The Public Utility Code, 66 Pa.C.S. §332(a), places the burden of proof upon the proponent of a rule or order.  In this proceeding, complainant is the proponent of a rule or order and thus bears the burden of proving by a preponderance of the evidence that respondent has violated the Public Utility Code or a regulation or order of the Commission.  The term "preponderance of the evidence" means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Complainant also must establish that the particular respondent named in the Complaint is responsible or accountable for the problem described in the Complaint.  Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976).

In addition to determining whether the complainant has satisfied its burden of proof, care must be exercised to ensure that any findings of fact necessary for the Commission's decision are supported by substantial evidence.  2 Pa.C.S. §704.  The term "substantial evidence" has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Dept. of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).  

Complainant obviously was aware of the scheduled hearing date and procedure for obtaining continuances, as well as how to contact the ALJ office; despite this, Mr. Odom made no attempt whatsoever to notify anyone that he did not intend to attend the hearing.  The result is that I (and PGW) unnecessarily expended considerable time preparing for and attending the hearing.  It must be remembered that there is a real cost associated with conducting the hearing, and issuing this Initial Decision as well as the Commission’s final order.  It is unfortunate that this cost necessarily is borne by the company's other customers. 

Section 332(f) of the Public Utility Code, 66 Pa.C.S.A. §332(f) provides in relevant part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat . . . 

Since the complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa.C.S.A. §332(f) and 52 Pa. Code §5.245 and the record was closed. 

 Mr. Odom failed to appear, or to notify this office that he would not participate despite the fact that no continuance had been granted and that complainant had actual notice of the hearing.
  In addition, he failed to respond to PGW’s overtures, which perhaps would have resulted in a resolution of this Complaint. 

As explained in the January 3, 2002 Prehearing Order, complainant Odom in this proceeding has the burden of proof regarding the Complaint.  As the complainant was absent from the hearing, I was unable to take any testimony from him.  Obviously, complainant therefore has failed to meet the burden of proof, and the Complaint should be dismissed with prejudice, pursuant to well-established Commission precedent.  Jefferson v. UGI Utilities, Inc., Docket Number Z-00269892, Commission Opinion and Order entered December 26, 1995; Evans v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00957229, Commission Opinion and Order entered July 12, 1996; King v. PECO Energy Company, Docket No. C-00967919, Commission Opinion and Order entered January 16, 1997.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
By failing to appear to prosecute the Complaint, complainant has failed to sustain the burden of proof.

4.
Where notice of a hearing is sent by regular mail, actual notice of the hearing has been received by the complainant.  Berkowitz v. Mayflower, 455 Pa. 531, 317 A.2d 584 (1974); Judge v. Celina Mut. Ins. Co., 303 Pa. Super. Ct. 221, 449 A.2d 658 (1982).

5.
Complainant did not prove that respondent public utility violated any provision of the Public Utility Code, or any regulation promulgated by the Commission, or that the bills rendered were incorrect.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).

6.
A formal complaint may be dismissed if, after notice and opportunity to be heard, a complainant fails to appear and prosecute the complaint.

7.
The failure of complainant to appear for a scheduled hearing of which he had notice warrants dismissal of the Complaint with prejudice.

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Complaint filed by George Odom against Philadelphia Gas Works at Docket No. F-00832191 is dismissed with prejudice; and

2.
That the record at Docket No. F-00832191 is marked closed.

Date:
March 13, 2002






MARLANE R. CHESTNUT

Administrative Law Judge

(a)
George Odom v. PECO Energy Company

(b)
Complaint filed 10/11/01 as an appeal of a BCS decision alleging a billing dispute.  Answer filed 11/5/01 denying the material elements of the Complaint.  Hearing held 3/13/02.  Complainant failed to appear and failed to request a continuance.  Respondent was represented by counsel.

(c)
ALJ Chestnut issued an Initial Decision dismissing the Complaint with prejudice.

�	Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Auth. v. Allegheny Cty. Bd. of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994), alloc. den, 539 Pa. 696, 653 A.2d 1234 (1994); Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974), John D. Stewart, Jr. v. Columbia Gas of Pennsylvania, Inc., Docket Number C-00957041, Opinion and Order adopted March 28, 1996, entered May 10, 1996.
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