BEFORE THE
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:
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:
C-20016127







:

PECO Energy Company


:

INITIAL DECISION

Before

KY VAN NGUYEN

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On September 10, 2001, Betty M. Brown (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that her service was terminated and that she was financially unable to pay a reconnection fee and a bill of $1,579.14.  She requested that she pay $500 for the service reconnection and that the remaining balance be paid in a monthly payment plan.



On October 5, 2001, the Respondent filed an answer and new matter to the complaint, averring, among other things, that the Complainant owed the Respondent an outstanding balance of $3,686.02 and that the Commission had issued a Final Order on the Complainant’s complaint.



Also, on October 5, 2001, the Respondent filed a Motion to Dismiss the complaint.  I denied the Motion because, apparently, the ultimate issues in the old and the new proceedings are not the same.



On January 14, 2002, a hearing on the complaint was held.  The Complainant proceeded unrepresented.  The Respondent was represented by Henri P. Marcial, Esquire.

FINDINGS OF FACT



1.
The Complainant was a residential customer of the Respondent’s and took service at 1132 Easton Road, Apartment B, Philadelphia, Pennsylvania.  The service is now in the name of Felicia Brown, the Complainant’s daughter (N.T. 2-4, 25).



2.
The Complainant lives at this address with her daughter and grandson (ages 26 and 3) (N.T. 6, 10).



3.
The Complainant’s monthly income is about $2,899.20 (N.T. 10, 17, 18).



4.
The Complainant’s monthly expenses are about:




Rent:



$645




Food:



$200




Water:



She does not pay for water




Cable television:

She has a non-cable TV




Telephone:


$  50




Gas:



$150




Car:



The car is paid off




Loans and Credit cards:
$750 (Consolidation loan)








$160 (MasterCard)








$  73 (Loan from retirement plan)








$100 (Student loan)

(N.T. 10-18).



5.
The service was terminated on July 2, 2001 for nonpayment.  On the date of service termination, the Complainant owed the Respondent $3,686.02 (N.T. 21, 25).



6.
In order for the service to be restored, the Respondent requires the Complainant to pay a balance of $1,395.14 and a reconnection of $60, and to post a deposit of $124 (N.T. 25, 26).

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission had the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant has the burden of 

proving by a preponderance of the evidence that she is unable to pay the balance of $1,395.14 and the reconnection fee of $60, and to post a deposit of $124, or that the Respondent’s requirements violate the Commission’s regulations.  



It appears that the Complainant has the ability to pay after deducting all allowable expenses ($1,020 ($645 (rent) + $200 (food) + $150 (gas) + $25 (telephone)) for her necessities (housing, food and utilities (excluding cable and allowing $25 for phone)) from her income ($2,899.20).  Mail orders, credit card, telephone expenses over $25, TV cable service, clothing purchases, private school tuition, and transportation costs are not considered necessities of life.  These are nonessentials or luxury items which the Commission usually does not allow a complainant to finance at the expense of other paying utility customers.  Napoli v. PECO Energy Company, Docket No. Z-00237160 (Pa. PUC October 14, 1994); Brown v. PECO Energy Company, Docket No. Z-00236726 (Pa. PUC January 26, 1995); Lazorcak v. Duquesne Light Co., Docket No. Z-00288641 (Pa. PUC August 12, 1996); Young v. PECO Energy Company, Docket No. C-00956790 (Pa. PUC February 14, 1996); and Downey v. Duquesne Light Co., Docket No. C‑00968410 (Pa. PUC September 16, 1997).



About the Respondent’s demands for a lump sum payment of $1,395.14, a reconnection fee of $60, and a deposit of $124, the Commission’s regulations, 52 Pa. Code §56.191, provides:

    When service to a dwelling has been terminated, the utility shall reconnect service by the end of the first full working day after receiving one of the following:

   (1)
Full payment of an outstanding charge plus a reasonable reconnection fee.  Outstanding charges and the reconnection fee may be amortized over a reasonable period of time.  Factors to be taken into account shall include, but not be limited to:

   (i)
The size of the unpaid balance.

  (ii)
The ability of the ratepayer to pay.

 (iii)
The payment history of the ratepayer.

 (iv)
The length of time over which the bill accumulated.


   (2)
Payment of amounts currently due according to a settlement or payment agreement, plus a reasonable reconnection fee, which may be a part of the settlement or payment agreement.  The utility may apply the procedure in paragraph (1), if the payment history indicates that the ratepayer has defaulted on at least two payment agreements, or an informal complaint decision, or a formal complaint order.

   (3)
Adequate assurances that any unauthorized use or practice will cease, plus full payment of the reasonable reconnection fee of the utility, which may be subject to a payment agreement and compliance or adequate assurance of compliance with an applicable provision for the establishment of credit or the posting of deposits or guarantees.



According to the provisions above, when service to a dwelling is terminated for unauthorized use or practice (subsection 3), the restoration of service is to be conditioned on adequate assurances of the cessation of the authorized use or practice and a payment of reconnection fee.  When this subsection applies, the restoration may entail a payment of a lump sum and a posting of a deposit.  But when service is terminated for grounds other than unauthorized use or practice (subsection 1 and 2), the restoration of service depends on a full or partial payment of an outstanding charge and a reconnection fee.  Subsections 1 and 2 do not require a posting of a deposit.



Here, the Complainant’s service was terminated for nonpayment, which is not an unauthorized use of utility service or practice.
  Therefore, Subsections 1 and 2 apply.  I conclude that, for restoring the Complainant’s service, the Respondent’s demands for a partial payment of $1,395.14 and a reconnection fee of $60 are in accord with these subsections, but that its demand for posting a deposit of $124 runs afoul of them.

CONCLUSION OF LAW



The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint of Betty M. Brown against PECO Energy Company at Docket No. C-20016127 is sustained.



2.
That for the restoration of service, the Complainant shall pay the Respondent the lump sum of $1,395.14 and the reconnection fee of $60.



3.
That the Respondent shall reconnect service by the end of the first full working day after receiving payments mentioned in ordering paragraph 2.

DATE:  ____________________


___________________________








KY VAN NGUYEN








Administrative Law Judge

(a)
Betty M. Brown v. PECO Energy Company.

(b)
Complaint filed 9/10/01 alleging that Complainant’s service was terminated and she was financially unable to pay to have the service reconnected.  Answer and new matter filed 10/5/01.  Respondent also filed a Motion to Dismiss, which Motion was denied.  Hearing held 1/14/02.  Complainant appeared pro se; Respondent was represented by counsel.

(c)
ALJ Nguyen issued an Initial Decision sustaining the Complaint and ordering Complainant to pay a lump sum and a reconnection fee in order to have her service restored. 

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”





� 	Section 56.81 of the Commission’s regulations lists 8 grounds for termination, which are:





		(1)	Nonpayment of an undisputed delinquent account.


		(2)	Failure to post a deposit, provide a guarantee or establish credit.


(3)	Unreasonable refusal to permit access to meters, service connections and other property of the utility for the purpose of maintenance, repair or meter reading.


(4)	Unauthorized use of the utility service delivered on or about the affected dwelling.


(5)	Failure to comply with the material terms of a settlement or payment agreement.


(6)	Fraud or material misrepresentation of identity for the purpose of obtaining utility service.


(7)	Tampering with meters or other equipment.


(8)	Violating tariff provisions on file with the Commission so as to endanger the safety of a person or the integrity of the energy delivery system of the utility.





1
5

