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Administrative Law Judge

History of the Proceeding


This decision denies a complaint that Michael Hatfield (“Complainant”) filed with this Commission on September 4, 2001.  In his complaint, Mr. Hatfield declares Equitable Gas Company (“Respondent” or “Equitable”) refused to discontinue gas service to his apartment building even though he properly notified the tenants and he filed for bankruptcy in April 2000.  He alleges Equitable’s failure to act caused his gas bill to accumulate a large arrearage from which he seeks relief.  The Respondent answered the complaint on October 1, 2001 detailing a history of this account and denying any wrongdoing.



A hearing was held in Pittsburgh on January 18, 2002.  Legal counsel represented both parties.  The Complainant submitted three exhibits and the Respondent offered four exhibits, all of which were admitted into the record.  The hearing generated 65 pages of notes of testimony.  No briefs were filed.  The record closed on February 19, 2002.

Findings of Fact

1. The Complainant, Michael Hatfield, resides at 201 Drake Road, Bethel Park, Pennsylvania (N.T. 9).

2. Hatfield purchased a five-unit apartment building at 912 Portland Street, Pittsburgh, Pennsylvania 15206 in 1993 (N.T. 9‑10).

3. The Respondent, Equitable Gas Company, supplied gas service to the five apartments in this building through a single meter and placed this account in the Complainant’s name (N.T. 10‑12).

4. A single furnace supplied each apartment in the building with gas forced‑air heat.  Each apartment had a separate electric water heater and kitchen stove (N.T. 10‑11).

5. By March 2000, Hatfield encountered personal health problems and tenants, who were delinquent in paying their rent (N.T. 11‑12).

6. On February 28, 2000, Equitable delivered to Hatfield a 37-day notice threatening to terminate gas service at this location, because of nonpayment of his bill (N.T. 12, 51‑53; Equitable Exh. 3).

7. Hatfield claims the tenants called to inform him that Equitable had posted notice of the proposed termination on the building (N.T. 13).

8. Equitable’s records show the service technician, who posted the 37‑day termination notice, also spoke to the ratepayer, who refused to divulge tenant information (N.T. 54; Equitable Exh. 3).

9. On March 8, 2000, Equitable posted the common area with a 30‑day termination notice and sent the occupants notice of what amount they would have to pay for the current gas bill to forestall the threatened termination (N.T. 54‑55; Equitable Exh. 3).

10. On April 11, 2000, Equitable terminated Hatfield’s gas service (N.T. 12, 42, 51).

11. Hatfield filed a petition for Chapter 7 bankruptcy on April 7, 2000 (N.T. 14, 33, 40).

12. By letter dated May 5, 2000, Equitable notified Hatfield that a new account at this location had been instated effective April 7, 2000 with a zero balance and it requested payment of a security deposit of $618 by May 26, 2000 (N.T. 14‑15, 40‑41; Complainant’s Exh. 1).

13. Due to the bankruptcy, Equitable wrote off more than $11,000 on Hatfield’s prior account at this address (N.T. 41).

14. Equitable restored gas service to 912 Portland Street on April 17, 2000 to comply with the automatic stay provisions of the Federal Bankruptcy Act (N.T. 15‑16, 42‑44, 56, 63; Equitable Exh. 3).

15. Hatfield claims he never authorized Equitable to restore this gas service (N.T. 16).

16. On May 10, 2000, Hatfield called Equitable to inform the utility that he did not have the money to pay the security deposit, the building was in foreclosure and he wanted the gas service discontinued (N.T. 16, 44‑45; Equitable Exh. 3).

17. On May 23, 2000, Equitable sent Hatfield a form to request voluntary discontinuance of gas service (N.T. 17‑19, 45; Complainant’s Exh. 2; Equitable Exh. 3).

18. Hatfield filled out the form, signed it, had it notarized and mailed it to Equitable on June 6, 2000.  On the back of the form, he noted the “gas service only operates the furnace” and the water heaters are electric (N.T. 18‑19, 45‑46; Complainant’s Exh. 2).

19. On the same form, Hatfield affirmatively checked paragraph two, which states: “All occupants of the premises have been contacted and have consented orally or in writing to Equitable of the proposed discontinuance of service” (N.T. 19; Complainant’s Exh. 2).

20. Hatfield claims he personally called each tenant and conveyed his intention to discontinue gas service.  He notes they called him also about the earlier postings (N.T. 19, 26‑28, 32‑36).

21. Hatfield asserts each tenant consented to the proposed discontinuance of gas service (N.T. 19‑20).

22. Hatfield never supplied Equitable with the names and addresses of the affected tenants in writing to comply with paragraph three of the voluntary discontinuance of service form, so community agencies and each dwelling unit occupant could be notified (N.T. 25, 27‑29, 46, 60; Complainant’s Exh. 2).

23. At the hearing on January 18, 2002, Hatfield identified the tenants, who occupied the apartment building at the time (N.T. 31‑32).

24. Because Hatfield indicated on the voluntary discontinuance of service form that tenants lived in the building and he did not give Equitable the identities and addresses of those tenants, Equitable did not comply with his request to discontinue gas service (N.T. 46‑47).

25. Equitable never received any written or verbal contact from any of the tenants that they consented to discontinuance of gas service (N.T. 47, 50).

26. While its field personnel discovered the names of some of the occupants, Equitable did not obtain the names of all of the tenants living at 912 Portland Street (N.T. 59‑60; Equitable Exh. 3).

27. During May, June, July, August and September 2000, Hatfield avers he shut off the furnace (N.T. 21).

28. Hatfield claims he made “numerous” calls to Equitable requesting discontinuance of the gas service, but Equitable declined his requests (N.T. 21‑22).

29. Equitable does not dispute that Hatfield called on at least “several occasions” to request termination of service (N.T. 47).

30. On July 10, 2000, Equitable delivered a 37‑day termination notice to the property and mailed a copy to Hatfield (N.T. 57; Equitable Exh. 3).

31. On July 27, 2000, Equitable posted the common area with a 30‑day termination notice and sent the occupants notice of what amount they would have to pay for the current gas bill to forestall the threatened termination (N.T. 57‑58; Equitable Exh. 3).

32. Hatfield wrote to an Equitable representative on October 18, 2001 enclosing a copy of the executed voluntary discontinuance of service form (N.T. 23‑24; Complainant’s Exh. 3).

33. In September or October 2000, Hatfield received another 37-day notice from Equitable threatening to terminate gas service at this location, because of nonpayment of his bill (N.T. 20).

34. By November 2001, all of the tenants at 912 Portland Street had moved away (N.T. 21‑22, 30‑31).

35. An Equitable employee went to the subject property on December 12, 2001 and after satisfying himself that the building was unoccupied and speaking with neighbors who confirmed this fact, he terminated gas service to the premises (N.T. 4‑5).

36. Hatfield no longer owns the apartment building, which was sold at Sheriff’s sale on January 7, 2002 (N.T. 21).

37. Hatfield made no payments on this account after April 7, 2000 (N.T. 30, 41, 49).

38. As of December 12, 2001 when service was terminated, Hatfield owed Equitable $5,614.43 on this account (N.T. 49; Equitable Exh. 4).

39. Equitable scheduled an actual meter reading for this account every other month (N.T. 49‑50; Equitable Exh. 4).

40. The last actual meter reading occurred on May 8, 2001, because the readers were unable to gain access to the premises after that date (N.T. 49‑50; Equitable Exh. 4).

Discussion



Even though he did not comply with several requests from Equitable for information concerning the names and addresses of his tenants, the Complainant seeks forgiveness of the $5,614.43 debt he incurred for gas service the Respondent supplied to his five-unit apartment building from April 7, 2000 to December 12, 2001.  He insists he never wanted the service restored after he had filed for bankruptcy and the utility had terminated service for nonpayment of his bills.  Instead of accepting responsibility for his own culpability, however, Hatfield blames the utility for not acting sooner to terminate service a second time when he failed to pay for it (N.T. 62‑64).  This argument fails to recognize certain well-recognized equitable underpinnings for the relief he seeks.



By law, Equitable must comply with certain legislative mandates that relate to provision of public utility service in landlord-tenant situations.  Section 1529.1 of the Public Utility Code (the “Code”), 66 Pa. C.S. §1529.1, declares:

(a)
Notice to public utility.  It is the duty of every owner of a residential building or a mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b)
History of account.  Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c)
Failure to give notice.  Any owner of a residential building or a mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

Since the premises at 912 Portland Street consisted of a multi-unit residential dwelling receiving gas utility service through a single meter, Equitable had no choice but to place the account in Hatfield’s name as the property owner.  The Complainant does not dispute this fact.



Likewise, when Hatfield defaulted in making payments on a previous account, Equitable had to follow certain well-defined procedures that the legislature prescribed for terminating service to these leased premises.  See, 66 Pa. C.S. §§1521‑1533.  Except when required to prevent or alleviate an emergency, the utility must give the landlord ratepayer a 37‑day notice of its intention to terminate service.  66 Pa. C.S. §1523.  The utility must also serve this notice on certain community agencies.  Id.  This notice must contain prescribed information and must be delivered in the manner the statute describes.  66 Pa. C.S. §1525.  This notice must inform the landlord, inter alia, of his/her obligation under law “to provide the utility with the names and addresses of every affected tenant or to pay the amount due the utility or make an arrangement with the utility to pay the balance” due on the account.  66 Pa. C.S. §1525(a)(4).



The landlord then has several options.  He/she must supply the utility with the tenant information or pay the amount due or arrange a payment plan with the utility or file a complaint with the Commission disputing the utility’s action within seven days of receipt of the notice.  66 Pa. C.S. §1525(a)(4)(i), (ii) & (5).  Obviously, payment of the bill or making arrangements to do so will obviate the need for any further action.  Filing a complaint with this Commission likewise will stay any further action.  66 Pa. C.S. §1525(a)(5).  If the landlord chooses none of these latter three options, the landlord’s provision of tenant information will allow the utility to comply with its obligation under the statute to notify the affected tenants.



Pursuant to Section 1523(a)(3) of the Code, 66 Pa. C.S. §1523(a)(3), the utility must notify the tenants at least 30 days before a proposed termination of service for nonpayment of bills.  Section 1526 declares the manner of delivery, including posting in common areas, and details the contents of this notice.  66 Pa. C.S. §1526.  This notice must contain information relating to tenants’ rights, including the right of the tenants to pay the amount of the billing month preceding the notice to forestall termination.  66 Pa. C.S. §§1526 & 1527.  Only if it has been unable to obtain the names and addresses of all affected tenants does the statute permit the utility to hand deliver a subsequent notice of termination to each individual dwelling unit by address and unit number, and post it in common areas.  66 Pa. C.S. §1528.  Any tenant, who makes a payment to a utility on account of nonpayment of charges by the landlord ratepayer, may subsequently recover the amount paid to the utility either by deducting the amount from any rent due or by obtaining reimbursement from the landlord ratepayer.  66 Pa. C.S. §1529.  The statute voids any attempted waiver of these tenants’ rights and prohibits landlord retaliation.  66 Pa. C.S. §§1530 & 1531.



In the case of voluntary discontinuance of utility service, Sections 1523(b) and (c) of the Code, 66 Pa. C.S. §1523(b) & (c), state:

(b)
Voluntary relinquishment of service.  Before any discontinuance of service by a public utility to a landlord ratepayer due to a request for voluntary relinquishment of service by the landlord ratepayer:

(1)
The landlord ratepayer shall state in a form a bearing his notarized signature that all of the affected dwelling units are either unoccupied or the tenants affected by the proposed discontinuance have consented in writing to the proposed discontinuance, which form shall conspicuously bear a notice that the information provided by the landlord ratepayer will be relied upon by the commission in administering a system of uniform service standards for public utilities, and that false statements are punishable criminally;

(2)
All of the tenants affected by the proposed discontinuance shall inform the utility orally or in writing of their consent to the discontinuance; or

(3)
The landlord ratepayer shall provide the utility with the names and addresses of the affected tenants pursuant to section 1524 (relating to request to landlord to identify tenants) and the utility shall notify the community service agencies and each dwelling unit pursuant to this section and section 1526.

(c)
Rights of tenants.  Under the voluntary relinquishment discontinuance procedures of subsection (b)(3), the tenants shall have all the rights provided in section 1527 (relating to rights of tenants to continued service) through section 1531 (relating to retaliation by landlord prohibited).

Thus, the legislature prescribes a procedure for utilities to follow while terminating service for nonpayment or responding to requests for voluntary discontinuance of service in landlord-tenant situations.  The obvious rationale for such a precise regulatory scheme lays in the well-documented history of hardship and physical endangerment with fatal consequences engendered by abuses of the past.



In the case sub judice, Equitable delivered to Hatfield on February 28, 2000 a 37-day notice threatening to terminate gas service at this location, because of nonpayment of his bill (N.T. 12, 51‑53; Equitable Exh. 3).  Equitable’s records show the service technician, who posted the 37‑day termination notice, also spoke to the ratepayer, who refused to divulge tenant information (N.T. 54; Equitable Exh. 3).  On March 8, 2000, Equitable posted the common area with a 30‑day termination notice and sent the occupants notice of what amount they would have to pay for the current gas bill to forestall the threatened termination (N.T. 54‑55; Equitable Exh. 3).  On April 11, 2000, Equitable terminated Hatfield’s gas service (N.T. 12, 42, 51).



Unbeknownst to Equitable, Hatfield filed a petition for Chapter 7 bankruptcy on April 7, 2000 (N.T. 14, 33, 40).  Upon receiving notification of this bankruptcy filing, Equitable notified Hatfield by letter dated May 5, 2000 that a new account at this location had been instated effective April 7, 2000 with a zero balance and it requested payment of a security deposit of $618 by May 26, 2000 (N.T. 14‑15, 40‑41; Complainant’s Exh. 1).  Equitable restored gas service to 912 Portland Street on April 17, 2000 (N.T. 15‑16, 42‑44, 56, 63; Equitable Exh. 3).



On May 10, 2000, Hatfield called Equitable to inform the utility that he did not have the money to pay the security deposit, the property was in foreclosure and he wanted the gas service discontinued (N.T. 16, 44‑45; Equitable Exh. 3).  On May 23, 2000, Equitable sent Hatfield a form to request voluntary discontinuance of gas service (N.T. 17‑19, 45; Complainant’s Exh. 2; Equitable Exh. 3).  Hatfield filled out the form, signed it, had it notarized and mailed it to Equitable on June 6, 2000 (N.T. 18‑19, 45‑46; Complainant’s Exh. 2). On that form, Hatfield affirmatively checked paragraph two, which states: “[a]ll occupants of the premises have been contacted and have consented orally or in writing to Equitable of the proposed discontinuance of service” (N.T. 19; Complainant’s Exh. 2).



No evidence appears anywhere in this record to suggest Equitable actually obtained the tenants’ consent for discontinuance of service (N.T. 47, 50).  Hatfield, moreover, never supplied Equitable with the names and addresses of the affected tenants in writing to comply with paragraph three of the voluntary discontinuance of service form, so community agencies and each dwelling unit occupant could be notified (N.T. 25, 27‑29, 46, 60; Complainant’s Exh. 2).  While its field personnel discovered the names of some of the occupants, Equitable did not obtain the names of all of the tenants living at 912 Portland Street (N.T. 59‑60; Equitable Exh. 3).  Without information regarding the names and addresses of all affected tenants, Equitable could not comply with the statute and honor Hatfield’s request for voluntary discontinuance of service.  Consequently, the bill remained unpaid until Equitable terminated service for nonpayment on December 12, 2001, after all tenants had moved away (N.T. 4‑5).  By the time service was terminated, Hatfield owed Equitable $5,614.43 on this account (N.T. 49; Equitable Exh. 4).



Apparently conceding the legality of its action in restoring gas service, i.e., to comply with the automatic stay provisions of the Federal Bankruptcy Act (N.T. 63), Hatfield nevertheless argues Equitable should have acted sooner to terminate a second time when he failed to pay for the service (N.T. 62‑64).  The premise for this argument is not founded on any legal principle.  The duty of a customer to pay for a service delivered is contractual in nature.  Instead, Hatfield seeks to have this tribunal apply some principle of equity to forgive his payment obligation under what would otherwise be a legally binding contract.  Because Hatfield’s argument fails to consider certain well-recognized principles of equity, it must fail.



Those who seek equity must do equity.  Mazer v. Sargent Electric Co., 407 Pa. 169, 180 A.2d 63 (1962).  One who seeks equitable relief must come with “clean hands.”  Gaudiosi v. Mellon, 269 F.2d 873 (3rd Cir. 1959); Keystone Commercial Properties, Inc. v. City of Pittsburgh, 464 Pa. 607, 347 A.2d 707 (1975); Harbor Marine Co. v. Nolan, 244 Pa. Superior Ct. 102, 366 A.2d 936 (1976).  The maxim of “unclean hands” will bar equitable relief to a party, who has engaged in misconduct or dealt in bad faith.  Tarasi v. Pittsburgh National Bank, 555 F.2d 1152 (3rd Cir. 1977); Shapiro v. Shapiro, 415 Pa. 503, 204 A.2d 266 (1964).  The wrongdoing must directly affect the equitable relationship between the parties for the “unclean hands” doctrine to apply.  Spring City Foundry Co. v. Carey, 434 Pa. 193, 252 A.2d 666 (1969).



In the present case, Hatfield’s refusal to supply the names and addresses of his tenants violated those provisions of the Public Utility Code cited, supra.  The seriousness of this nonfeasance can be gleaned in Section 1532 of the Code, 66 Pa. C.S. §1532, where the legislature states in pertinent part:

(a)
Per diem liquidated damages.  Any landlord ratepayer who fails to provide a utility with the names and addresses of affected tenants in accordance with section 1524 (relating to request to landlord to identify tenants) or fails to provide reasonable access to the meter shall be deemed to have caused substantial damage to the utility by thus forcing a continuation of the existing utility service and, as a consequence, shall be required to pay, as liquidated damages to the utility, a sum of not less than $500 but not more than $1,000 for each day of the landlord’s failure to comply, commencing with the first day of completion and exhaustion of the procedures under section 1524(a) and (b)(1), (2) and (3).

(b)
Injunctive relief.  The utility may commence an action in equity against a landlord ratepayer to obtain injunctive relief compelling the landlord to furnish the names and addresses of affected tenants or compelling the landlord to provide access to the meter.  Interference with the utility’s ability to terminate service without this information shall be deemed sufficient proof of immediate, continuing and irreparable injury to sustain injunctive relief.  The court shall, in addition to awarding injunctive relief, rendered judgment in favor of utility for the total per diem liquidated damages recoverable under subsection (a) together with reasonable attorney fees and necessary costs of suit.  (Emphasis added).



Thus, the legislature in this enactment sought to prevent the very type of abuse that Hatfield perpetrated here.  Hatfield was aware of a potential fine of up to $1,000 a day for failing to divulge tenant information, when he executed the voluntary discontinuance of service form on June 6, 2000.  The form clearly states this consequence (Complainant’s Exh. 2).  Yet, he refused to cooperate and disclose essential tenant information that Equitable needed to fulfill its statutory obligation so it could comply with his request and discontinue service.  Under these circumstances, the Complainant’s transgression is unconscionable and inexcusable.  It is at least akin to those instances of misconduct that equity courts traditionally have found to constitute “unclean hands” barring relief.  For this reason, the complaint will be denied.

Conclusions of Law
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  See, 66 Pa. C.S. §§501, et seq.

2. The Complainant was obliged to supply the Respondent with the names and addresses of his tenants, before the Respondent could honor his request to voluntarily discontinue gas utility service.  See, 66 Pa. C.S. §§1521‑1533.

3. The Complainant’s failure to comply with his statutory obligation to inform the Respondent of his tenants’ names and addresses bars his request for relief from paying the bill for this utility service.  See, 66 Pa. C.S. §§1521‑1533.

ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Michael Hatfield v. Equitable Gas Company, docketed with the Pennsylvania Public Utility Commission at No. C‑20016106, is hereby denied.

Dated:  March 15, 2002

















JOHN H. CORBETT, JR.








Administrative Law Judge
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