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History of the Proceeding

This initial decision dismisses a complaint for lack of jurisdiction.  The complaint of Richard A. McCanna (“Complainant”), filed February 4, 2002, stated he was being overcharged for a broken pipe by Respondent, The Peoples Natural Gas Company (“Peoples”).  In his complaint, Mr. McCanna stated that he bent a four-foot piece of 2‑inch pipe while digging at a home site.  Mr. McCanna also stated in the complaint that the homeowner had called “Pa. no dig” (probably Pennsylvania One Call) and that someone came to the site and marked existing utility lines.  The complaint continues by stating that the gas line was over the top of a sewer line and was only one or two inches deep.  As a result of the pipe being bent, Peoples replaced 10 feet of line on one side of the street and 65 feet on the other side.  Mr. McCanna asks this Commission to dismiss the entire bill, or only require him to pay for the part he damaged.

Peoples filed a timely answer.  In its answer, Peoples asserts that additional work had to be done other than simply repair the damaged section.  In the damage report attached to the answer, it is noted that the line, a 2-inch low pressure distribution line, was leaking prior to being struck by Mr. McCanna, who was operating a “skip loader.” Further, the report notes that the line had been located last year when a call to Pennsylvania One Call was made.  The report noted that Pennsylvania One Call had not been called in the year of the report, 2001.

The answer filed by Peoples states that, while it believes that Mr. McCanna is responsible for all of the damages to its facilities, it has attempted to “ease the burden” by adjusting the initial billing of $3,289.87 down to $1,708.75.  In the fourth, and final, paragraph of its answer, Peoples states that Mr. McCanna has failed to state a claim that Peoples has violated any statutes or rules that this Commission is charged with enforcing, and that the matters raised in the complaint “are not properly addressed in this forum.” 

The initial hearing was scheduled to be held by telephone from Pittsburgh on May 2, 2002. Because the complaint does not raise matters that are within the jurisdiction of this Commission, I am granting the motion of Peoples to dismiss the complaint and cancel the initial hearing.


Discussion

Complainant bears the burden of proof under Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a), of showing that Peoples has in some fashion violated provisions of the Public Utility Code, the regulations or Orders of this Commission.   Specifically, Section 701 of the Public Utility Code provides for the types of complaints this Commission may entertain.  66 Pa. C.S.A.§701.  Section 701 states in pertinent part that “. . . . any person, . . having an interest in the subject matter, . . may complain in writing , setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  66 Pa. C.S.A. §701.  Every Pennsylvania public utility has a service obligation to each of its customers.  Section 1501 of the Public Utility Code, 66 Pa. C.S.A. §1501.  That service obligation may be enforced by this Commission upon a complaint filed by a customer of the utility.  Section 1504 of the Public Utility Code, 66 Pa. C.S.A. §1504.

Complainant here does not assert that he is a customer of Peoples.  In fact, whether he is or not would make no difference here.  He asserts he is being billed for repairs or reconstruction of gas utility facilities that he, at least in part, damaged by his actions.  He is not claiming that he has been harmed by any action by Peoples.  He is asking this Commission to relieve him of any responsibility to Peoples for the damage done to Peoples’ facilities.  One of the issues raised both by the complaint and Peoples’ answer deals with when and if a call was made to Pennsylvania One Call before any digging was done.  Other issues include, if the call was made, were the utility facilities properly located and identified? How deep was the line buried?  Were the repairs or reconstruction that was performed by Peoples required as a direct consequence of the Complainant’s actions, or were the repairs/reconstruction a result of a deteriorated distribution line that was already leaking before he damaged it?  These are all matters that a fact-finder in a civil court proceeding can sort out and determine.  They are not matters entrusted by the state legislature to this Commission for its determination.

This Commission is a creation of the state legislature.  Its authority is limited to those powers specifically granted, or which may be necessary and proper to carry out those specifically declared.  City of Pittsburgh v. Pa. P.U.C., 157 Pa. Super 595, 43 A.2d 348, 349 (1945).  While no formal, separate motion to dismiss has been raised by Peoples, other than paragraph four of its answer, jurisdiction may not be conferred by the parties where none exists, and this Commission may dismiss this matter on its own motion.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602, 604 (1967).

Conclusions of Law

1. The subject matter of this case is not within the jurisdiction of this Commission.

2. Complainant has failed to carry his burden of proof under Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a), to show that matter he is complaining of is a matter within the scope of the jurisdiction of this Commission.

ORDER

THEREFORE, IT IS ORDERED THAT:

1. The complaint of Richard A. McCanna against the Peoples Natural Gas Company, docketed at C-20026758, is dismissed for failure to state a claim within the jurisdiction of this Commission.

2. The initial hearing scheduled for May 2, 2002, is cancelled.

Dated:  March 19, 2002


                      


                   
MICHAEL A. NEMEC

Administrative Law Judge


