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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed by PECO Energy Company (PECO) on February 19, 2002,
 relative to the Initial Decision (I.D.) issued herein on January 22, 2002, by Administrative Law Judge (ALJ) Ky Van Nguyen.  No Reply Exceptions have been received. 

History of the Proceeding



On June 21, 2001, Arnold Young (Complainant) filed a Formal Complaint with the Commission against PECO.  The Complainant essentially alleged that he had been overcharged for years because of a meter mix-up.  He requested that amounts of overcharge be credited to his account.



On July 16, 2001, PECO filed an Answer to the Complaint.  PECO alleged that the Complainant’s meter mix-up had been discovered during an attempt to terminate service for non-payment of a past due balance of $1,234.22.  According to PECO, the Complainant’s account was credited with $1,283.37 at that time.  PECO stated that the Complainant had not made a payment since October 2000, the month in which the meter mix-up was discovered.



A hearing was held on the Complaint on October 4, 2001.  The Com​plainant proceeded pro se, while PECO was represented by counsel.  The ALJ’s Initial Decision was issued on January 22, 2002.  In his Initial Decision., the ALJ recommended that the Formal Complaint be sustained and also that PECO refund to the Complainant the sum of $3,850.11, the amount of money paid by the Complainant between July 23, 1986, and October 2, 2001.



Exceptions to the Initial Decision were filed, as above noted. 


Discussion



In his Initial Decision, ALJ Nguyen made seven Findings of Fact and drew two Conclusions of Law.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law to the extent that they are not expressly or by necessary implication overruled or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pennsylvania v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  


This proceeding involves a unique set of facts.  It arose out of a Complaint filed with the Commission by the Complainant on June 10, 2001.  In the Complaint, the Complainant alleged that his bills for electric service were too high and also that he was being improperly billed for his neighbor’s electric usage. 



The Complainant initiated service at 338 N. Redfield Street, for the second floor, on July 23, 1986.  (Tr., p. 26).  The property at 338 North Redfield Street consists of two apartments, both receiving service from PECO.  (Tr., pp. 4-5).  On September 25, 2000, PECO visited the property to terminate the Complainant’s services for non-payment.  (Tr., p. 13).  At the time of that visit, the Complainant was unaware that there might have been a meter problem at his leased property.  



The Complainant contacted the Commission’s Bureau of Consumer Services (BCS) and filed an informal complaint requesting assistance in paying his electric bills and also in preventing the termination of his service.  The Complainant also informed the BCS that, in attempting to terminate his service, PECO had instead termi​nated service to the first floor at his address, and that he still had electric service.  



PECO initiated an investigation into the informal complaint filed with the BCS and issued a restoration order for 338 North Redfield Street, and a request for an investigation into a possible meter mix-up.  (Tr., pp. 12-15).  Upon investigation, PECO discovered that the meters were physically mixed up so that the meter for the first floor was in the slot for the second floor and vise‑versa.  (Tr., pp. 13, 27-28).  Rather than physically switching the meters, the investigator who discovered the problem submitted paperwork to have the meters switched on the PECO records so the tenants would be billed accurately.  



Also at that point, a billing analysis was done and the available usage and billing records for both the first floor and second floor were reviewed back to September of 1996, in order to calculate the proper billing adjustments.  (Tr., p. 24).  There were only two properties and two meters at this location.  Accordingly, PECO was able to calculate the credit due to the Complainant accurately by simply comparing the usage for the first floor to what was billed to the Complainant, which was actually the first floor tenant’s usage, due to the mix-up.  (Tr., p. 26).



A Letter was thereupon issued to both tenants residing at 338 North Redfield Street, and the Complainant was informed that his account would be credited in the amount of $1,283.37, which left a credit balance of $37.10.  The first floor tenant was also informed of the error.  However, due to PECO policy at the time, the first floor tenant was also informed that she would not be back-billed for the four-year period.  PECO averred that, since the meter mix-up was physical, and since PECO had no record of ever having done any work at the property, PECO had no information as to when the mix-up might have occurred or that PECO had any responsibility for the actual mix-up itself. 



In December of 2000, the PECO contractor responsible for the installation of automated meters (AMR) at the time, replaced the two existing meters at 338 North Redfield Street with AMRs.  (Tr., p. 19).  On June 10, 2001, the Complainant filed the Formal Complaint that initiated the instant proceeding.  In that Complaint, the Com​plainant alleged that, due to the above-described meter mix-up that had been discovered in September of 2000, he had been over-billed and his bills were, in general, too high.



Upon the filing of the Formal Complaint, an investigation was initiated by PECO and a high bill investigator was dispatched to perform a field investigation on the relevant issues.  The investigation commenced on October 2, 2001.  Upon inspection, the High Bill Field Investigator discovered that there was another mix-up, this time one that had apparently occurred upon the installation of the AMRs in December of 2000.  (Tr., pp. 33-35).



The High Bill Field Investigator concluded that, due to the prior physical mix-up of the meters, the installer had erroneously recorded the first floor number as controlling the second floor, and vice-versa, when he prepared the paperwork for submission to PECO.  (Tr., pp. 20, 34-35).
 


Upon receipt of this information, a usage and billing analysis was again conducted and a credit was issued to the Complainant in the amount of $236.63 to account for the usage difference.  Additionally, a good customer credit in the amount of $50 was issued to the Complainant to compensate him for the inconvenience of the meter mix-ups.  That left a balance on the Complainant’s account of $262.46, as of October 4, 2001. 



PECO averred that it was unable to conduct the investigation until October 2, 2001, and that the hearing date was October 4, 2001.  Accordingly, stated PECO, the above-described credit was issued on the day of the hearing, and was not a part of the account statement provided at the hearing, though testimony was given regarding the credit.  (Tr., p. 22).  Per the ALJ’s instructions, however, and updated account statement was prepared and submitted as PECO late-filed Exhibit No. 5,
 although it is unclear as to whether it was ever accepted into the record.



PECO noted that between September of 2000, when the first mix-up was discovered, and October of 2001, when the second mix-up was discovered, the Complainant made only one payment in the amount of $30 on March 23, 2001.  (Exhibit C, attached to PECO’s Exceptions). 



In its first Exception, PECO alleges that the Complainant has failed to meet his burden of proof under Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S.§332(a).  (Exc., pp. 5‑7).  Section 332(a) of the Public Utility Code provides:  

“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”


On review of this Exception, we find it to be meritorious.  Section 332(a) of the Code provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  (Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950)).  In other words, “preponderance” is not dependent on the number of witnesses testifying for either side.  It is dependent, rather, on the credibility of the testimony in the light of the record as a whole.  (Burch v. Reading Co., 40 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957)).



Under these principles the Complainant, as the party seeking relief, had the burden of proof herein.  In the context of the type of proceeding presented herein, the Complainant had the burden of proving by a preponderance of the evidence that PECO was responsible for the problem described in his Complaint.



The Complainant alleges that he is entitled to a refund of amounts paid by him since 1986, for services billed to him, but used by his neighbors at 338 North Redfield Street.  According to the standards outlined above, in order to prevail, the Complainant had to establish by a preponderance of the evidence that:  (1) he was billed for service for fifteen years that were not used by him, and (2) that he actually paid for these services.  Our review of the evidentiary record leads us to the conclusion that the Complainant has failed to present the requisite evidence.



We note initially that the Complainant was unable to establish when the first meter mix-up occurred or even that PECO was responsible for that mix-up.  Anthony Costello, a Regulatory Assessor for PECO,
 testified in this regard that the meter mix-up that occurred prior to September of 2001, was physical and could have occurred at any time up to September 25, 2001.  (Tr., pp. 13, 26-28).  Mr. Costello further testified that PECO had no record of ever having undertaken any physical meter work at the property and that it was his opinion, based on his research, that the mix-up was probably due to an error made by a contractor working at the property.  The Complainant, who had the burden of proof on this issue, presented no evidence of when the mix-up occurred or who caused it.



Secondly, we note that the Complainant never submitted any evidence of payment for the period between 1986 and 1996, that is not covered by PECO’s records.  While the ALJ references bills submitted by the Complainant for the years 1992-1996, (I.D., p. 6), those bills were never supplied to PECO for review, so PECO was never afforded an opportunity to examine those bills and respond to the information they contained.  A review of the Account Statement submitted by PECO establishes that in the sixty-three months between July 17, 1996 and October 4, 2001, the Complainant made just seventeen payments.  (Exh. C, attached to Exceptions). 



The Complainant averred that he has overpaid his electric bill since 1986, but he has submitted no evidence in support of this assertion.  Since the Complainant has failed to meet his burden of proof on this issue, he is not entitled to the refund awarded by ALJ Nguyen in his Initial Decision.  Accordingly, PECO’s Exception No. 1 is granted.



In its second Exception, PECO avers that the ALJ erred as a matter of law in finding that the Complainant was entitled to a credit beyond the four-year Statute of Limitations as set forth in Section 1312 of the Public Utility Code, 66 Pa. C.S. §1312 (Section 1312).  (Exc., pp. 7-8).  



On review of this Exception, we find it to be meritorious.  As we have discussed above, the Complainant has failed to establish that he overpaid for electric services used by him since 1986.  However, even if he had so established, we conclude that the ALJ erred as a matter of law in not applying the Statute of Limitations set forth at Section 1312.
  That Section provides, in pertinent part, as follows:

(a)
If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable… the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment.  [Emphasis added].

We read the above-quoted Section as a special limitation fixing the scope of the Commission’s power to order refunds.  In the case of Norman DiMatteo v. West Penn Power Company, 67 Pa. PUC 444 (1988), the West Penn Power Company improperly charged a customer a commercial rate, rather than the appropriate residential rate, over a seven-year period.  The Commission ruled that the customer could only receive a refund for the excessive charges paid during the last four of the seven years before the date of filing of the complaint, due to the dictates of Section 1312. 



Accordingly, in the instant proceeding, we conclude that we are expressly barred from refunding to the Complainant excessive payments made more than four years before the date of filing of the instant Complaint.  The Complainant filed his first Complaint alleging that he was over-billed on June 10, 2001.  Accordingly, had the Complainant met his burden of proof herein, he nonetheless would not have been entitled to relief beyond June 10, 1997.  



Accordingly, since the Complainant’s account has already been credited back to 1996, the ALJ erred in recommending that we award an additional refund to the Complainant.  For these reasons, PECO’s Exception No. 2 is granted.



In its third Exception, PECO avers that the ALJ erred in finding a theory of quasi-contract or unjust enrichment applicable to the Complainant.  (Exc., pp. 8-10).



On review of this Exception, we find PECO’s argument to be meritorious.  The ALJ found as follows, on page 5 of his Initial Decision:  

But the statute of limitations does not constitute a bar to an action to recover money paid by mistake, which, under the weight of authority, is founded upon a contract implied in law or quasi-contract.  See P.L.E. Limitation of Actions §24, n. 31.  Quasi-contracts have been defined as fictions of law adopted for the purpose of enforcing legal duties where no proper contract exists, express or implied.  In Re Erny’s Estate, 12 A.2d 333, 337 Pa. 542 (1940).  The right to a refund of money paid by mistake arises out of a duty implied by law requiring the recipient of the money to return the same to the rightful owner.

As we stated above, had the Complainant met his burden of proof, he would not have been entitled to relief beyond June 10, 1997, due to the dictates of Section 1312 of the Code, 66 Pa. C.S. §1312.  We also noted that since PECO has credited the Complainant’s account back to September of 1996, the Complainant is not entitled to any further refund.



As to the theory of quasi-contract, we note that a quasi-contract is a contract implied in law, or a fiction created where no proper contract exists.  The quasi-contract is created in order to give value for a benefit conferred when it appears that the benefit was not intended as a gratuity.  Quasi-contract applies where one party has been unjustly enriched at the expense of another.  (Garafolo, Curtiss, Lambert & McLean, Inc. v. Commonwealth Department of Revenue, 648 A.2d 1329 (Pa. Cmwlth 1994)).



The theory of quasi-contract is not applicable in the instant proceeding, because an actual contract exists between PECO and the Complainant.  That contract is PECO’s currently applicable Tariff, which sets forth that the Complainant will be charged the applicable rate according to the amount of electricity that he has consumed.  



Since a theory of quasi-contract does not apply, the three-year Statute of Limitations set forth in Section 3314 of the Code, 66 Pa. C.S. §3314, will bar the claim.  That Section provides, in pertinent part, as follows:  “no prosecutions…shall be maintained unless brought within three years from the date on which liability arose.”

The Complainant’s account has already been credited beyond the three years.  



Taking into consideration all factors, and on review of the evidentiary record herein, we conclude that no evidence has been submitted to support the position that an injustice has been perpetrated on the Complainant, or that either the Complainant or PECO has been unjustly enriched.  For these reasons, PECO’s Exception No. 3 is granted.

Conclusion



We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that PECO’s Exceptions are meritorious and, as a result, they will be granted.  Accordingly, the ALJ’s Initial Decision will be reversed, consistent with the instant Opinion and Order; THEREFORE,



IT IS ORDERED: 



1.
That the Exceptions filed by PECO Energy Company on February 19, 2002 to the Initial Decision of Administrative Law Judge Ky Van Nguyen issued on January 22, 2002 are hereby granted. 



2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen, issued on January 22, 2002, is reversed.



3.
That the Complaint filed by Arnold Young on June 10, 2001 is hereby dismissed.



4.
That PECO Energy Company shall promptly compute and send to Arnold Young a current bill indicating the current outstanding balance within twenty (20) days of entry of this Opinion and Order.  



5.
That Arnold Young shall pay to PECO Energy Company the amount of the bill issued pursuant to Paragraph 4 within thirty (30) days of receipt of the bill.  



6.
That the record at Docket Number Z-00849078 be marked closed.







BY THE COMMISSION,






James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  April 11, 2002

ORDER ENTERED:  April 12, 2002




�	Per Letter dated February 12, 2002, the Commission, via Secretarial Letter, granted PECO’s request for a one week extension of time in which to file Exceptions.  


�	PECO pointed out in this regard that, prior to June 10, 2001, the Complainant had never expressed to it any concerns about his bills being too high or issues connected with the usage reflected on his bills.  (Tr., p. 21, Exc., p. 3). 


�	The Investigator testified on this issue that since the meter board is not marked to designate which floor is controlled by which meter, someone recording the information on paper could easily confuse the information.  (Tr., p. 34). 


�	This Exhibit has also been included, as “Exhibit C,” as an attachment to PECO’s Exceptions.  As above noted, this Exhibit indicates a balance on the Com�plainant’s account of  $262.46, as of October 4, 2001.  


�	Mr. Costello testified that his duties included preparing responses to informal complaints to the Commission and also appearing at formal hearings as a witness for PECO and custodian of its business records.  (Tr., p. 12). 


�	See, Joseph E. Goss v. UGI Corp., 1994 WL 843007 (Pa. PUC). 
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