BEFORE THE  

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

Marion Wildermann


:

            v.                                    :        Docket No. C-20016477

PG Energy, a division of           : 

Southern Union Company         :      

INITIAL DECISION  

Before 

HERBERT S. COHEN 

Administrative Law Judge 

HISTORY OF THE PROCEEDINGS  



On or about November 9, 2001, Complainant, Marion Wildermann, residing at 1554 Capouse Avenue, Scranton, Pennsylvania, filed a formal complaint against respondent PG Energy at Docket No. C-20016477, alleging her financial inability to comply with a BCS directive to pay her then regular monthly budget of $178.00 plus, an additional monthly sum of $100.00 towards liquidation of accumulated arrearages.   



Respondent Utility responded to the complaint by filing an answer, which denied the material allegations of the complaint.  



A telephonic hearing on the complaint was scheduled for 10:00 a.m. on March 21, 2001. On February 15, 2002, a written notice of the hearing was sent to the parties by first class mail. Complainant did not request a continuance of the scheduled hearing.  



At the scheduled time and date for the hearing on Complainant’s complaint, nobody participated in the hearing on Complainant’s behalf. At the designated time for the hearing, Complainant was called at her home number, namely, (570) 341-7621. A recording answered the call indicating Complainant was not home. Complainant was then called at her work number, (570) 961-1997. The party answering the call stated Complainant was out of the office and would not return until 11:30 a.m. Believing Complainant to have received due notice of the time for the hearing and not having received a request for a continuance of the hearing, counsel for respondent Utility was directed to proceed with the presentation of his response to the complaint and to make any motions he deemed appropriate to the non-appearance of the Complainant.   



The hearing on the complaint was then commenced in Complainant’s absence. Respondent Utility was represented at the hearing by legal counsel and one witness, who sponsored on exhibit admitted into evidence.  



Utility’s counsel moved for dismissal of the complaint by virtue of Complainant’s non-appearance and failure to prosecute the complaint. The motion was granted.  

FINDINGS OF FACT 



1.  Complainant resides at 1554 Capouse Avenue, Scranton, Pennsylvania and receives residential heating service from Utility. Complainant’s home telephone number is (570) 341-7621. Complainant’s work number is (570) 961-1997.  



2.  Complainant filed a formal complaint against respondent Utility, and the complaint was set for a telephonic hearing commencing at 10:00 a.m., March 21, 2002.   



3.  On February 15, 2002, a notice of the scheduled hearing time and date was sent to Complainant and Utility by first class mail. 



4.  Complainant did not request a continuance of the scheduled hearing on her complaint against respondent Utility.  



5.  At the scheduled time and date the efforts enumerated above were made to contact Complainant. She was not available at either her home or work telephone numbers.  



6.  Nobody participated on Complainant’s behalf in the scheduled hearing on her complaint. Utility was represented by counsel who offered the testimony of one witness, who sponsored one exhibit admitted into evidence.  



7.  In Complainant’s absence, the scheduled hearing on her complaint was commenced, and Utility moved for dismissal of Complainant’s complaint for lack of prosecution. The motion was granted.  



8.  Prior to filing the formal complaint against Utility, Complainant had filed an informal complaint against Utility with the Pennsylvania Public Utility Commission’s Bureau of Consumer Services which had decided the informal complaint by ruling that, beginning November 15, 2001, Complainant should pay her then monthly budget bill of $178.00, plus $100.00 monthly on Complainant’s overdue Utility balance.  

DISCUSSION   



Complainant filed a formal complaint alleging her inability to pay her Utility bills in full, as they came due each month. 



As the Complainant seeking affirmative relief from the Commission, Complainant had the burden of proving the complaint allegations by producing evidence at a hearing to establish the material facts by a preponderance of the evidence. Darling v. Philadelphia Electric Co., F-00161139  (order entered November 16, 1993); 66 Pa. C.S. §332(a).  



The complaint was set for a telephonic hearing at 10:00 a.m. on March 21, 2002. On February 15, 2002, a notice of the scheduled date and time for the hearing on the complaint was sent to the parties by first class mail. Complainant did not request a continuance of the scheduled hearing. In Sentner v. Bell Telephone Co. of Pennsylvania, F-00161106 ( order entered October 25, 1993), The Commission held that a Complainant receives actual notice of a hearing time and date when a hearing notice of the hearing time and date has been sent to the Complainant by regular first class mail. Consequently, I conclude that Complainant had actual notice of the scheduled hearing on her complaint but nevertheless failed to participate in the hearing or request a continuance of the hearing.  



Respondent Utility offered the testimony of Susan Napkora, a PUC Manager in respondent’s employ. Ms. Napkora testified to the following pertinent facts concerning the status of Complainant’s account:  




1. That the current outstanding balance on subject 




account is $958.42.  




 2.  That the last payment on subject account was made 



 on February 20, 2002, in the amount of $100.00.  




  3.  That BCS at Case No. 1036808 directed 




  Complainant, beginning November 15, 2001, to pay her 



   then monthly budget bill of $178.00 plus, $100.00                              


   monthly on her overdue balance.  




    4.  That Complainant has not complied with the BCS 



    directive, so that a catch up payment of $492.27 must 



    now be paid in a lump sum.
  



The Company asks the Commission, in addition to the lump sum, catch up payment, to direct Complainant to pay monthly budget bills (now $178.00) plus $100.00 monthly on the remaining unpaid balance.  



In her complaint, Complainant indicated she could pay $200.00/mo., but not the $278.00/mo. BCS decreed. Because nobody participated on Complainant’s behalf in the hearing scheduled on her complaint, Complainant failed to prosecute her complaint by producing evidence in support of the complaint allegations. Therefore, Complainant’s formal complaint shall be dismissed for lack of prosecution.  Darling; 66 Pa. C.S. §332(f); 52 Pa. Code §5.245 (a).  

CONCLUSIONS OF LAW   



1.  The Commission has jurisdiction over the parties and the subject matter of this proceeding.  



2.  As the Complainant, Complainant had the burden of proof.  



3.  Because nobody participated on Complainant’s behalf in the hearing scheduled on her complaint, Complainant failed to prosecute the complaint against respondent Utility by not producing evidence in support of the complaint allegations, and Complainant therefore failed to carry the burden of proof.  



4.  Complainant is responsible for paying for service provided under her Utility account.  

ORDER 




THEREFORE, IT IS ORDERED: 



1.  That the formal complaint filed by Marion Wildermann against PG Energy, a division of Southern Union Company at Docket No. C-20016477 is hereby dismissed with prejudice.  



2.  That the Commission’s Secretary shall mark the case at Docket No. C-20016477 closed. 



3.  That, within fifteen (15) days of the date of entry of a Commission Order, PG Energy shall issue a bill to Marion Wildermann which represents any arrearage resulting from non-compliance with the BCS Decision at BCS Case No. 1036808. 



4.  That the bill issued in accordance with Ordering Paragraph No. 3 shall be due and payable by Marion Wildermann within thirty (30) days of issuance.   



5. That Complainant is further directed to pay, by the due dates stated in her current monthly Utility bills, the monthly budget amount, plus $100.00 each month on her overdue Utility balance until the overdue Utility balance is fully paid.  



6.  That, except for valid safety or emergency reasons, Utility is hereby enjoined from suspending or terminating Complainant’s service as long as Complainant keeps the payment schedule stated in this Order.  



7.  That, as long as Complainant keeps the payment schedule stated in this Order, Utility shall not assess late payment or finance charges against her.  



8.  That, if Complainant fails to keep the payment schedule stated in this Order, Utility is hereby authorized to suspend or terminate Complainant’s Utility service in accordance with the Commission’s regulations in Chapter 56 of title 52 of the Pennsylvania Code.  

Dated:____________                        ___________________________ 

                                                           HERBERT S. COHEN 


                                                           Administrative Law Judge
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