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HISTORY OF THE PROCEEDING



On November 5, 2001, Philadelphia Gas Works (PGW or complaint-appellant) filed a formal Complaint with the Pennsylvania Public Utility Commission as an appeal from a decision rendered on August 2, 2001 by the Commission’s Bureau of Consumer Services (BCS) in BCS #0961985, Miller v. PGW.  PGW contends that the monthly interest rate that should have been applied to an overpayment credit was 1-1/4% as provided in PGW’s tariff, rather than the 2% contained in the BCS decision.  Attached to the Complaint were the relevant tariff provision (Exhibit A) and the relevant portion of 66 Pa.C.S.A. §2212(d) (Exhibit B).



No answer to the Complaint was filed.  By Hearing Notice dated January 18, 2002, a hearing was scheduled for March 18, 2002 and the matter was assigned to me.  In accordance with my usual practice, I issued a Prehearing Order dated January 24, 2002 which informed the parties of various procedural requirements.



The hearing was held as scheduled on March 18, 2002.  Present were James Miller and complaint-appellant PGW.  PGW presented one witness, Linda Pereira, who sponsored PGW Exh. 1 (the BCS decision, an e-mail from the BCS investigator who issued the decision, and PGW Tariff Regulation 4.47) and PGW Exh. 2 (52 Pa. Code §2212(d)).  The record consists of the transcript and those exhibits.



As explained in more detail, the Complaint will be sustained, and an interest rate of 1-1/4%, rather than 2.0%, will be applied to the credit as provided in the BCS decision.

FINDINGS OF FACT


1.
The complainant in the proceeding below is James Miller, whose address is listed as 117 McClellan Street, Philadelphia, PA 19148.



2.
The complaint-appellant in this proceeding is Philadelphia Gas Works, which provides residential gas service to Mr. Miller.



3.
By Decision on Informal Complaint dated August 2, 2001 at BCS #0961985, BCS directed PGW to apply an interest rate of 2% compounded daily over a period of 48 months to the overpayment credit to Mr. Miller.



4.
The only issue in this proceeding is the appropriate interest rate to be applied.



5.
The BCS decision cited no basis for application of the 2% interest rate.  In a subsequent e-mail, the only basis cited by the BCS investigator was 66 Pa.C.S.A. §1312.  

DISCUSSION
The Public Utility Code, 66 Pa.C.S. §332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complaint-appellant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).  In this proceeding, complaint-appellant PGW met this burden, and the Complaint will be sustained.

There is no question that PGW’s tariff at Regulation 4.47 provides for an interest rate of 1-1/4% per month.  This tariff provision in relevant part states that:

(a)
Any amounts determined to have been overpaid by the Customer shall be credited to the Customer’s account.  PGW will advise the Customer of the existence of the credit and of the opportunity to request a refund.  Upon the Customer’s request, refund will be made, except to the extent that the overpayment results from a government assistance grant.

(b)
Any such amount which has not been credited or refunded within thirty (30) days after discovery shall thereafter bear interest at the rate of 1-1/4% per month.

Commission-approved tariffs have the force of law and are binding on both the utility and its customers.  Brockway Glass Company v. Pa. P.U.C., 437 A.2d 1067, 1981 Pa. Commw. LEXIS 1943; Behrend v. Bell Telephone Co., 363 A.2d 1152 1976 Pa. Super. LEXIS 2811.

No basis for application of the 2% interest rate was cited in the BCS decision.  PGW witness Pereira testified, without contradiction, that when she asked the BCS investigator for the basis of his decision, she received an e-mail dated October 3, 2001 which stated in full:

Linda, 

The decision was issued for violation of tariff #3.21c, subsequently Purdon’s 66 Pa.C.S.A. 1312 Refunds: Allows PUC to issue awards in the form of “refund order”.  If said public utility fails to pay such refund, customer may bring suit in Commonwealth Court to which an additional 50% penalty, plus Attorney fees and Court costs will be assessed against the public utility.  In addition the refund order was mailed to the customer, if Laureto wishes to appeal this decision, please forward the case to him.



The section of the Public Utility Code referred to as, presumably, the basis for the decision is 66 Pa.C.S.A. §1312, which has nothing to do with credits to customers.  Instead, it is the rate refund section which on its face authorizes the Commission to order refunds of charges based on rates which are determined to be unlawful, unjust or unreasonable or in excess of rates contained in the utility’s tariff.  It has no application to charges based on estimated usage, which are explicitly subject to a true-up.  To put it more clearly, the credit here was based on bills which were readjusted based on usage, not the rate applied.  Clearly, an estimated bill which charges the correct tariff rate cannot be equated with a bill based on the wrong rate, or every estimated bill would be in violation of this section.  



Therefore, the BCS decision is amended to provide for application of an interest rate of 1-1/4% compounded daily for a period of 48 months to the credit.  All other elements of the BCS decision are unchanged.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject-matter of this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complaint-appellant.

3.
Complaint-appellant PGW met its burden of proof in establishing that the BCS decision at BCS #0961985, dated August 2, 2001, should be amended to provide for an interest rate of 1-1/4% in accordance with PGW Tariff Regulation 4.47.

4.
Commission-approved tariffs have the force of law and are binding on both the utility and its customers.

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Complaint filed by Philadelphia Gas Works at Docket No. F‑00961985 is sustained;

2.
That the Decision on Informal Complaint issued by BCS on August 2, 2001 is amended by changing the applicable interest rate from 2% to 1-1/4% in accordance with PGW Tariff Regulation 4.47; and 

3.
That the record at Docket No. F-00961985 is marked closed.

Date:
March 21, 2002

______________________________________




MARLANE R. CHESTNUT




Administrative Law Judge

(a)
James J. Miller v. Philadelphia Gas Works (Complaint-Appellant).

(b)
Complaint filed by complaint-appellant on 11/5/01, appealing a BCS decision which applied a monthly interest rate of 2% on an overpayment credit instead of the PGW tariff rate of 1-1/4%.  No answer was filed.  Hearing held 3/18/02.  Both parties were present.

(c)
ALJ Chestnut issued an Initial Decision sustaining the Complaint and changing the interest rate from 2% to 1-1/4%.
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