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KY VAN NGUYEN

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On August 13, 2001, Edwards Lloyd, Jr. (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  The Complainant essentially alleged that the Respondent issued him low estimated bills and that it did not read his meter.  He asked the Commission to look into this billing practice.



On September 18, 2001, the Respondent filed an answer to the complaint.  It admitted that it issued him low estimated bills for a period of 7 months but that it was permitted to rebill for previously unbilled gas service.  It also alleged that it had made a reasonable attempt to enter into a payment agreement under its tariff.



On January 29, 2002, at 10:00 a.m., a hearing was held on the complaint.  The Complainant proceeded unrepresented; the Respondent was represented by Laureto Farinas, Esquire.

FINDINGS OF FACT



1.
The Complainant is a residential customer of the Respondent’s and takes service at 1914 Conlyn Street, Apartment B-1, Philadelphia, Pennsylvania (N.T. 4; PGW Exhibit 1).



2.
The Complainant’s apartment consists of a bedroom, a bathroom, a kitchen and a living room.  He moved into his apartment in August 1999 (N.T. 8, 13).



3.
The Complainant’s gas appliances consist of a furnace, a hot water heater, both of which are located in the basement, and a stove.  During the winter months, he sets the thermostat at 75o.  He turns it off when he does not need it.  He is a driver of a carrier operating group and party service and stays out of the apartment from 12 to 15 hours a day.  However, he spends the night at home (N.T. 13-15).



4.
The Respondent started billing the Complainant for the period between August 13, 1999 and September 2, 1999.  On October 14, 1999, it discovered that it overbilled the Complainant for the period between September 2, 1999 and October 1, 1999.  It then corrected the bill and billed for 3 ccf instead of 852 ccf.  The corrected bill was for $10.28 (N.T. 32, 33; PGW Exhibit 1).



5.
Between October 14, 1999 and April 5, 2000, the Respondent generated estimated bills.  But, on April 5, 2000, it changed the head of the Complainant’s meter and installed an automatic reading device to eliminate the need for estimated bills.  During this period, the Complainant received estimated bills ranging from $8 to $12, even in the winter months (N.T. 33, 34; PGW Exhibit 1).



6.
Between April 5 and July 5, 2000, the Respondent changed the Complainant’s meter.  For this period, the Complainant consumed 647 ccf and was billed $522.91 (N.T. 34, 35; PGW Exhibit 1).



7.
The Complainant’s winter bills fluctuated between $107.40 (January 4, 2002) and $137.83 (January 4, 2001).  Lowering the thermostat more than ten degrees can cause a higher percentage of gas to be burned to maintain an even temperature (N.T. 35, 36; PGW Exhibit 1).



8.
The Respondent had to issue estimated bills because it could not gain access to the Complainant’s meter (N.T. 39).



9.
The Complainant still did not pay the late payment charges and the makeup bill.  As of November 15, 2000, the Complainant owed the Respondent $577.74 (N.T. 39; PGW Exhibit 2).

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles and in a case like this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent’s billing is incorrect or that the Respondent fails to comply with the Commission’s regulations on meter reading and estimated billing.



The Respondent could not obtain actual meter readings because it was unable to gain access to the meter, which is located inside the house.



The Complainant disputed the bill of $552.63 which was issued for the period between August 1999 and March 2000 (N.T. 26, 42).  He alleged three mistakes showing incompetence on the part of the Respondent in its billing practice which would absolve him from making payments.  First, the Respondent sent him a bill when he was in the apartment a little over a month (to be exact, for 19 days between August 13 and September 2, 1999).  Second, the Respondent admitted making a billing error, credited him with $105, and waived all late fees.  Finally, when making an adjustment, instead of charging less, the Respondent charged him more on the bill (N.T. 16, 17).



A period of a little over or less than a month is a billable billing period for a new customer, because an individual bill for a new ratepayer may be less than 26 days or greater than 35 days.
  Second, the credit the Complainant referred to is part of the determination of the Bureau of Consumer Services (BCS), and not the Respondent’s billing practice.  It is a BCS opinion.  Third, in making adjustments, the Respondent can charge less or more depending on the level of gas consumption.  It is not necessary that the charge must always be less.



In fact, the amount of $522.91, instead of $552.63, is the amount of the makeup bill for previously unbilled utility service which results from several estimated bills.  The bill covers the period between October 14, 1999 and April 5, 2000.  About this makeup bill, the Commission’s regulations, 52 Pa. Code §56.14, provide:

When a utility renders a make-up bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill by at least 50% and at least $50:

    (1)
The utility shall review the bill with the ratepayer and make a reasonable attempt to enter into a payment agreement.

    (2)
The period of payment agreement may, at the option of the ratepayer, extend at least as long as:


   (i)
The period during which the excess amount accrued.


  (ii)
Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.



Under the Commission’s regulations above, the Respondent is entitled to render a makeup bill for previously unbilled utility service resulting from, as here, four or more consecutive estimated bills, and the Complainant has an option to pay which is fair and reasonable to both parties.  Of course, the Complainant should not be punished by requiring him to pay either the financial or the late payment charges because these were not caused by the Complainant’s fault but by the Respondent’s not reading the meter monthly or providing the Complainant with preaddressed postcards upon which he might note the readings or allowing the telephone reporting of the readings.

CONCLUSIONS OF LAW



The Commission has jurisdiction over the parties and subject matter of this dispute.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint of Edwards Lloyd, Jr. against Philadelphia Gas Works at Docket No. F-00831881 is sustained in part.



2.
That the Respondent shall waive all financial and late payment charges.



3.
That the Complainant shall pay monthly the current bill and $30 on the arrearage until the makeup bill of $522.91 or any arrearage is paid in full.

Date:  ​​​​_____________________

______________________________________







KY VAN NGUYEN







Administrative Law Judge

(a)
Edwards Lloyd, Jr. v. Philadelphia Gas Works.

(b)
Complaint filed 8/13/01 alleging that Complainant’s bills were based on estimated reading and asked that the Commission  look into Respondent’s billing practices.  Answer filed 9/18/01 admitting to part of the Complaint regarding estimated billings.  Hearing held 1/29/02.  Complainant appeared pro se; Respondent was represented by counsel.

(c)
ALJ Nguyen issued an Initial Decision sustaining the Complaint.

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”


� 	Section 56.2 (relating to Definitions) of the Commission’s regulations, 52 Pa. Code §56.2, provides in part:





Billing month – a period of not less than 26 and not more than 35 days except in the following circumstances:





    (i)  An initial bill for a new ratepayer may be less than 26 days or greater than 35 days.  However, if an initial bill exceeds 60 days the ratepayer shall be given the opportunity to amortize the amount over a period equal to the period covered by the initial bill without penalty.





� 	Section 56.12 (relating to Meter readings; estimated billing; ratepayer readings) of the Commission’s regulations, 52 Pa. Code §56.12, provides in part:





	   (4)	Estimates when utility personnel are unable to gain access.  A utility may estimate the bill of a ratepayer if utility personnel are unable to gain access to obtain an actual meter reading, as long as the following apply:





      (i)	The utility has undertaken reasonable alternative measures to obtain a meter reading, including, but not limited to, the provision of preaddressed postcards upon which the ratepayer may note the reading or the telephone reporting of the reading.





     (ii)	The utility, at least every 6 months, or every four billing periods for utilities permitted to bill for periods in excess of 1 month, obtains an actual meter reading or ratepayer supplied reading to verify the accuracy of the estimated readings.





   (iii)	The utility, at least once every 12 months, obtains an actual meter reading to verify the accuracy of the readings, either estimated or ratepayer read.
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