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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Xenia L. Filipos filed on December 10, 2001, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Herbert Smolen, that was issued on November 21, 2001.  PPL Electric Utilities Corporation filed timely Reply to Exceptions on December 20, 2001.

History of the Proceeding



On July 23, 2001, Xenia L. Filipos (Complainant) filed a Complaint against PPL Electric Utilities Corporation (PPL) which alleged that an item appeared on her bill from PPL which was termed a “transition” charge.  The Complainant argued that “transition” was incorrectly defined by PPL on the reverse side of her bill, based upon the Complainant’s reading of the Merriam Webster’s Collegiate Dictionary (Tenth Edition).  The Complainant took the position that since “transition” was not properly defined in accordance with Webster’s, the charge was improper.  The Complainant requested that the Commission eliminate the term “transition” from its list of terms and sought reimbursement from PPL in the amount of $179.82.



On August 8, 2001, the Complainant filed the same Complaint against PPL which was docketed at C‑20015993.



PPL filed a timely Answer to the two Complaints on August 17, 2001.  In its Answer, PPL averred that it had correctly defined the term “transition” on its bills.  PPL further argued that the transition charge is a proper charge and expressly permitted by its tariff which has been approved by this Commission.



On September 5, 2001, the Complainant filed an “Objection in Part to Respondent’s Answer.”  In her Objection, the Complainant essentially repeated the allegations of her Complaint.



On September 24, 2001, PPL filed a Motion for Summary Judgment averring that there were no material issues of fact; that the Complainant failed to state a cause of action upon which relief could be granted; and,  that PPL was entitled to judgment as a matter of law.  On October 1, 2001, the Complainant filed a Motion to Strike PPL’s Motion for Summary Judgment arguing that PPL’s motion was premature.



On November 21, 2001, the ALJ issued his Initial Decision which denied the Complainant’s Motion to Strike and granted PPL’s Motion for Summary Judgment.  On December 10, 2001, the Complainant filed Exceptions to the Initial Decision.  PPL filed Reply to Exceptions on December 20, 2001.  

Discussion


We note that we are not required to consider expressly or at great length each and every Exception raised by a party to a proceeding.  (University of Pa. v. Pa. P.U.C., 86 Pa. 410, 485 A.2d 1217, 1222 (1984)).  Any Exception or argument that has not been specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.



The ALJ began his analysis of PPL’s Motion for Summary Judgment with a review of Section 5.102(b) of our Regulations, 52 Pa. Code §5.102(b).  That Regulation provides that if there is no genuine issue with regard to a material fact raised in pleadings and discovery, and the moving party is entitled to a judgment as a matter of law, then the presiding officer may issue an initial decision providing for such a judgment.  In this instance, the ALJ determined that PPL had filed its Motion for Summary Judgment after the pleadings had closed and in a timely fashion.  Accordingly, the ALJ deemed the Motion for Summary Judgment to be timely, thereby denying Complainant’s Motion to Strike.  (I.D., pp. 4, 9).



Moving to the merits of PPL’s Motion, the ALJ noted initially that the Tenth Edition of Merriam Webster’s Collegiate Dictionary is “not the basis of legal authority in this case.”  (I.D., p. 5).  The ALJ referred instead to Section 2803 of the Public Utility Code (Code), 66 Pa. C.S. §2803, which defines the term “transition or stranded costs” as follows:

An electric utility’s known and measurable net electric generation-related costs, determined on a net present value basis over the life of the asset or liability as part of its restructuring plan, which traditionally would be recoverable under a regulated environment but which may not be recoverable in a competitive generation market and which the commission determines will remain following mitigation by the electric utility.



The ALJ also found that the term “transition charge” refers to the charge designed to recover a utility’s transition or stranded costs, consistent with the definition of “transition or stranded costs” found in the Code.  The ALJ determined that “transition charge” is defined in PPL’s bill as:

A combination of competitive transition charge (CTC) and intangible transition charge (ITC) on every customer’s bill designed to recover an electric utility’s transition or stranded costs as determined by the Public Utility Commission.

(I.D., p. 5).



After determining that the term “transition charge” has a solid foundation in the Code and that PPL’s use of the term in its bills is consistent with the Code, the ALJ then discussed whether the charge itself was properly in PPL’s bills.  The ALJ found that Section 2804(14) of the Code, 66 Pa. C.S. §2804(14), expressly provides that utilities are able to recover the amount of transition or stranded costs which this Commission has determined to be just and reasonable.  In addition, the ALJ referenced PPL’s electric restructuring proceeding at Commission Docket Number R-00973954 (Order entered August 27, 1998), which authorized PPL to collect transition costs.  (I.D., pp. 5‑7).



With regard to the Complainant’s demand for a refund, the ALJ noted that the Commission’s Order at R-00973954 directed that PPL’s approved Intangible Transition Charges were irrevocable, consistent with Section 2812(3) of the Code, 66 Pa. C.S. §2812(3).  Accordingly, the ALJ found that there is no legal authority upon which a directed refund could be based.  Based upon all of the foregoing, the ALJ determined that PPL was entitled to summary judgment.



In her Exceptions, the Complainant argues that Title 66 of Pennsylvania Statutes has been repealed.  In addition, the Complainant argues that Title 52 of Pennsylvania Statutes relates to mines and mining, not public utilities.  Therefore, according to the Complainant, Commission Regulations which are noted as appearing at Title 52 are inapplicable and, “moot.”  (Exceptions, p. 2).  For these reasons, the Complainant argues that there can be no authority for PPL’s transition charge.  



PPL filed Reply to Exceptions which respectfully counter each of the Complainant’s arguments.



The Complainant in this action, who styles herself “attorney in fact,” is quite simply mistaken.  She has read a table in a pocket part to the Pennsylvania Consolidated Statutes which lists titles repealed when the Commonwealth moved from Purdon’s Statutes to the Consolidated Statutes.  The Complainant fails to understand that the former Title 66 under Purdon’s Statutes relating to Public Service Companies has been replaced by Pennsylvania Consolidated Statutes, Title 66, Public Utilities.  The current Title 66 is good law and provides for “transition charges” as found by the ALJ.  

Similarly, the Complainant has confused Title 52 of Pennsylvania Statutes (which does, indeed, refer to mines and mining) with this Commission’s Regulations at Title 52, Pennsylvania Code.  The Pennsylvania Code is a compilation of administrative agency regulations and similar documents.  It is not to be confused with statutes.  Thus, while Title 52 of Pennsylvania Consolidated Statutes relates to mines and mining, Title 52 of the Pennsylvania Code contains the Public Utility Commission’s Regulations and policy statements.  Accordingly, the ALJ was correct in referring to 52 Pa. Code §5.102(b) for legal authority relating to summary judgment by this Commission.

For the foregoing reasons, we will deny the Complainant’s Exceptions and adopt the Initial Decision of ALJ Smolen; THEREFORE,



IT IS ORDERED:

1.
That the Exceptions of Xenia L. Filipos, Complainant, taken to the Initial Decision of Administrative Law Judge Smolen are denied.

2.
That the Initial Decision of Administrative Law Judge Smolen issued at these dockets is hereby adopted to the extent that it is consistent with this Opinion  and Order.  

3.
That the Motion to Strike of Xenia L. Filipos is denied.



4.
That the Motion for Summary Judgment filed by PPL Electric Utilities Corporation at these dockets is granted.



5.
That the Complaints filed by Xenia L. Filipos on July 23, 2001 at Docket No. C‑20015924 and on August 8, 2001 at Docket No. C‑20015993 are denied.



6.
That this matter shall be closed upon entry of this Opinion and Order.  








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 9, 2002

ORDER ENTERED:  May 10, 2002
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