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OPINION AND ORDER

BY THE COMMISSION:



Before us for consideration is the Petition for Reconsideration (Petition) of the Office of Consumer Advocate (OCA), filed March 8, 2002, to our Opinion and Order entered February 21, 2002.  The Petition was filed pursuant to Section 5.572 of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code §5.572.  

History of the Proceeding



On October 4, 2001, the Commission entered an Opinion and Order whereby the Philadelphia Gas Works, (PGW) was permitted an increase in its total annual revenues of $28,067,000, in addition to $11,000,000 in interim rate relief granted in February 2001.



On October 12, 2001, a Tentative Opinion and Order was issued proposing to modify the October 4th Order due to an apparent error in the calculation of bad debts expense.  The October 12th Order proposed to reduce the annual revenue increase to $22,558,000 from the $28,067,000 granted in the October 4th Order.  This was in addition to the $11,000,000 interim rate relief.  Also, on October 12, 2001, PGW filed Supplement No. 13 to Tariff-Gas Pa. P.U.C. No. 1 in compliance with the October 4th Order, to become effective on October 13, 2001.  



On December 6, 2001, an Order was entered to address the apparent calculation error and various issues raised concerning PGW’s compliance filing.  This Order found that PGW’s filing of Supplement No. 13 to Tariff-Gas Pa. P.U.C. No. 1 was not in compliance with certain aspects of the Opinion and Order dated October 4, 2001.  Additionally, we directed PGW to file a compliance tariff supplement designed to produce a $22,558,000 increase in annual revenues, effective on one day’s notice.  Our December 6th Order was a final order addressing various outstanding issues and reflects our intentions concerning appropriate rate relief from that date forward.  



On January 7, 2002, PGW filed Supplement No. 16 to Tariff-Gas Pa. P.U.C. No. 1, with no effective date, in compliance with the December 6th Order.  The Consumers Education and Protective Association (CEPA) filed Exceptions on January 21, 2002, requesting that the Commission direct PGW to refund amounts collected in excess of what would be required had PGW implemented a $33.6 million rate increase as of October 6, 2001.  Furthermore on January 24, 2002, the OCA and the Office of Small business Advocate (OSBA) filed Exceptions to PGW’s January 7th filing.  



At the Public Meeting of February 21, 2002, we adopted a proposed Order wherein, inter alia, we adopted the Office of Trial Staff’s (OTS) calculation reflecting $2,975,854 in over-collections for the months of December 2001 through February 2002.  We directed that PGW file a tariff supplement reflecting a rate increase of $22,558,000 and a negative surcharge of $2,975,854, to become effective on March 1, 2002.  The surcharge would be in effect for a six‑month period.  PGW was further directed to file, within thirty days of the close of the six‑month refund period, a reconciliation showing the amount of revenues that have been refunded through the surcharge.  Lastly, we directed that the difference between the amount that should be refunded ($2,975,854) and the actual amount refunded shall be reconciled through base rates over the remainder of the fiscal year (August 31, 2002).  



As noted earlier, the OCA filed a Petition for Reconsideration on March 8, 2002, requesting the Commission to reconsider the decision in its February 21, 2002, Order not to require PGW to issue refunds to its customers for rates collected between October 13, 2001 and December 6, 2001.  In addition, CEPA filed a Letter of Support of the OCA’s Petition for Reconsideration of the February 21, 2002, Order.  Lastly, on March 21, 2002, PGW filed its Answer to the OCA Petition for Reconsideration.

Discussion



We will now consider the OCA’s Petition for Reconsideration.  The OCA submits that although our February 21, 2002, Order was correct in its conclusion that a refund for the months of December 2001 through February 2002, would not constitute retroactive ratemaking, the OCA maintains that we did not address the issue of the over-collected amounts from October 12, 2001 through December 6, 2001.



The OCA summits that on January 22, 2002, it filed an Exception to the January 7, 2002 Compliance Tariff, in which it maintained that the difference between the $33.6 million rate increase authorized by the Commission and the $39 million that the Company had been collecting since October 12, 2001, should be refunded to ratepayers.  On January 30, 2002, PGW filed Reply Exceptions that essentially argued that the Commission was barred from ordering refunds of any over-collected amounts by the Commission-made rate doctrine as expounded in Cheltenham & Abington Sewerage Co. v. Pa. P.U.C., 25 A.2d 334 (Pa 1942).



In its Petition the OCA argues that the over-collections for the period October 12, 2001, through December 6, 2001, should also be refunded to customers and that such a refund would not constitute retroactive ratemaking since the tariffed rates that were placed into effect on October 12, 2001, were still subject to challenge from the Parties and further investigation by the Commission, and later deemed to be unjust and unreasonable.



We hasten to point out that in our December 6th Order we clearly intended for PGW to increase its annual revenues by $22,558,000 and that the ordering of a refund of the over-collection for the period beginning December 6, 2001, would not constitute an example of retroactive ratemaking.  The over-collection was to be calculated for the months of December 2001 through February 2002, and could not be absolutely determined at the time of the December 6th 2001 Order, because the mcf consumption was estimated for the time period in question.  

We note further that on January 24, 2002, the OTS filed comments regarding the January 7th compliance filing.  In its comments, the OTS stated that PGW had over-collected via its Supplement No. 13, which contained rates designed to collect incremental revenue of $28,067,000, instead of $22,558,000 that the December 6th Order implemented.  The OTS noted that calculating the amount of the over-collection depended upon the time period selected.  If the time period from October 2001 through March 2002 were selected, the over-collection would amount to $3,779,039.  If the time period selected were from December 2001 through March 2002, the amount of the over-collection PGW would have to refund would be $3,423,327.  

In addition, the OTS noted that PGW had, by its’ own admission, over-collected $226,910 utilizing the incorrect number and average use of its residential heating customers in the Supplement No. 13 filing.  This over-collection occurred between the months of October 2001 and March 2002.  PGW based the over-collection on actual MCF data for the months of October and November 2001, and estimated MCF data for December 2001 through March 2002.

Our review of the records indicates that the OCA used the same methodology in calculating a refund on over-collection as the OTS, except that the OCA requested that PGW issue a one-time credit in February or March 2002.  The OSBA noted in its calculation that PGW should refund $3,779,039 to its customers from October 2001 through March 2002 based on actual and estimated MCF data.



We note that the standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553, December 17, 1982, citing Pennsylvania Railroad Company v. Pennsylvania Public Service Commission (1935), 118 Pa. Super. Ct. 380, 179 A.2d 850:

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. §703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the Court in the Pennsylvania Railroad Company case, wherein it was said that “[p]arties...cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them....”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.



As noted above, Duick stands for the proposition that it is within the discretion of the Commission pursuant to Section 703(g) of the Public Utility Code, 66 Pa. C.S. §703(g), to rescind or amend a prior order in whole or in part.  The instant Petition fails to meet the above-recited criteria since no new and novel arguments have been proffered and no considerations, which appear to have been overlooked or not addressed by the Commission, have been cited.  



To the contrary, the OCA’s Petition acknowledges that it made the same argument when, in its Exception to the January 7, 2002 Compliance filing, it maintained that the difference between the $33.6 million rate increase authorized by the Commission and the $39 million that the Company had been collecting since October 12, 2001 should be refunded to ratepayers.  (OCA Petition p. 4).  We note that the OCA’s Exceptions were granted, in part, and denied, in part, in our February 21, 2002 Order.  The OCA’s Petition for Reconsideration offers no new or novel arguments and, therefore, represents a “second motion” that raises the “same questions which were specifically considered and decided against them ....”  (Duick, 56 Pa. P.U.C. 559).



Further, consistent with Section 5.592(b) of our Regulations, 52 Pa. Code §5.592(b), PGW was entitled to implement the October 4, 2001 rates, on one day’s notice.  Section 5.592(b) provides that unless the Commission specifies otherwise in its order, a tariff revision shall be effective upon statutory notice to the Commission and the public.  We made no contrary specification in our October 4, 2001, Order.  As a result, PGW was authorized to place into effect the rates on one day’s notice.



Based upon the foregoing discussion, we conclude that the Petition does not meet the evidentiary criteria articulated in Duick supra.  Accordingly, we will deny the Petition for Reconsideration; THEREFORE,



IT IS ORDERED:  That the Office of Consumer Advocate’s Petition for Reconsideration of the Commission's Opinion and Order entered February 21, 2002, is denied.








BY THE COMMISSION.








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 11, 2002

ORDER ENTERED:  April 16, 2002
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