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HISTORY OF THE PROCEEDING



On October 11, 2001, Judith Johnston (“Johnston” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging the following:  that she needs a payment plan to pay her outstanding balance; and that she cannot afford to pay $120 a month.



The Respondent, through its counsel, filed an answer on November 5, 2001.  In the answer, the Respondent stated that the Complainant’s outstanding balance was $2,279.00.  The Respondent referred to the Bureau of Consumer Services’ (BCS) decision dated August 28, 2001.  That decision required the Complainant to pay a budget of $38 plus $82 towards the arrears each month. 



A telephonic hearing was held in this matter on February 15, 2002, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant, Judith Johnston, testified in support of the complaint.  Shari C. Gribbin, Esquire, represented the Respondent PECO Energy Company.  The Respondent presented one witness, Teresa A. Ferrier, a regulatory assessor for the Respondent, who sponsored two exhibits - the account statement and the Bureau of Consumer Services Decision.



The record was held open for the Complainant to provide evidence that she made a payment that was not included on the Respondent’s account statement.  By correspondence, dated February 21, 2002, the presiding officer requested that the Complainant provide proof of payment by February 28, 2002.  In response, the Complainant indicated that she did not have a receipt to prove that she made a $120 payment in January 2002.  However, she did state that she made a $120 payment on February 17, 2002.  The Respondent’s counsel verified the February payment.



The record in this case consists of a tape recording and two exhibits.

FINDINGS OF FACT



1.
The Complainant is Judith Johnston, 12430 Dunks Ferry Road, Apt. 2, Philadelphia, Pennsylvania 19154.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant lives at the Dunks Ferry Road property alone. 



4.
The Complainant works at a motorcycle shop between 35 to 40 hours a week making $12 an hour. The Complainant does not receive sick or personal leave.



5.
The Complainant’s gross monthly income is approximately $1,950. Her net income for last year was $17,455 or approximately $1,454.58.



6.
The Complainant has a residential electric account with the Respondent (PECO Ex. 1). 



7.
The Complainant’s expenses include the following:


Expense


Year



Month

Rent



$5,400 


$450 


Food/medicine

$5,200



$400


Gas



$   900



$  75 


Electric


$1,440



$120


Telephone


$   440



$  33.33


Health Insurance

$3,600



$300


Car Insurance

$   930



$  77.50


Total

      
         $17,910


        $1,455.83



8.
The Bureau of Consumer Services (“BCS”) decision, dated August 28, 2001, required the Complainant to pay a budget bill of $38 plus $82 a month on the outstanding balance beginning in October 2001 (PECO Ex. 2).



9.
The Complainant paid $120 on October 14, 2001, December 2, 2001 and February 17, 2002 (PECO Ex. 1).



10.
At the time of the hearing, the Complainant’s account balance was $2,137.95 (PECO Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S.§332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



If the Complainant has satisfied her burden of proof, then it must be determined whether the Respondent has submitted evidence of “co-equal’ value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C. §704. 



The Complainant testified that she works for a motorcycle shop.  When she is out of work due to illness, she does not get paid because her company does not have sick or personal leave.  She was out of work due to her heart problems last year.  Her net income last year was $17,455.  Since the Complainant works 35-40 hours a week for $12 an hour, Teresa Ferrier, the Respondent’s regulatory assessor calculated her gross monthly salary as $1,950.  The Complainant calculated her expenses on an annual basis.  The annual expenses and monthly estimates are as follows:


Expense


Year



Month

Rent



$5,400 


$450 


Food/medicine

$5,200



$400


Gas



$   900



$  75 


Electric


$1,440



$120


Telephone


$   440



$  33.33


Health Insurance

$3,600



$300


Car Insurance

$   930



$  77.50


Total

      
         $17,910


        $1,455.83



The Complainant lives alone.  She requested that the arrearage payment be reduced to $60 a month.  



The Bureau of Consumer Services (“BCS”) decision, dated August 28, 2001, required the Complainant to pay a budget bill of $38 plus $82 a month on the outstanding balance beginning in October 2001 (PECO Ex. 2).  



The Respondent’s witness, Teresa Ferrier, testified that the Complainant could pay off the account balance in two years if she made the payments set forth in the BCS decision.



The Complainant made the following payments since October 2001:  $120 on October 14, 2001, December 2, 2001 and February 17, 2002.  The Complainant was not able to provide evidence of a payment in January 2002. 



The Complainant’s expenses are almost equal to her net income.  However, the Complainant has not provided evidence to show that she cannot pay the amount requested in the BCS decision.  Consequently, the BCS decision is sustained.



Pursuant to Claypool v. T.W. Phillips Gas & Oil Co., Z-00248730 (Order entered December 22, 1995), the Complainant is required to pay all missed payments from the BCS decision.  The Complainant was directed to pay $38 plus $82 a month beginning in October.  From October 2001 through February 2002, her payments should total $600 ($120 x 5 = $600).  The $240 lump sum payment was calculated by deducting the Complainant’s 3 payments totaling $360 from the $600 that was due ($600 - $360 = $240).  Within 20 days of the final Order in this proceeding, the Respondent shall issue a bill including any missed payments from the BCS decision.  Within 20 days of the bill, the Complainant shall pay the lump sum amount. 



The Complainant has failed to prove by a preponderance of the evidence that she cannot pay the amount set forth in the BCS decision.  Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
Where an arrearage exists on a jurisdictional public utility account, the Commission has the power to prescribe an equitable payment arrangement, along with prescribing any other legally appropriate remedy.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Judith Johnston against PECO Utilities at Docket Z-00943379 is dismissed.



2.
That within twenty (20) days of the Commission’s final Order in this proceeding, the Respondent shall issue a bill to the Complainant containing the amount of the missed payments required to comply with the Bureau of Consumer Services Informal Complaint decision, issued on August 28, 2001.



3.
That within twenty (20) days of the bill, the Complainant shall make a lump sum payment to comply with the Bureau of Consumer Services Informal Complaint decision, issued on August, 28, 2001.



4.
That beginning with the next billing period subsequent to the Commission’s final Order in this proceeding, the Complainant shall pay to the Respondent her budget bill plus eighty-two dollars ($82) each month and continue making such monthly payments until the arrearage is liquidated.



5.
That the Respondent shall not assess any late charges or finance charges on the current arrearage as long as the Complainant complies with the terms of this Order.



6.
That the record in this case is marked closed.

_________________________

___________________________________

Date





CYNTHIA WILLIAMS FORDHAM







Administrative Law Judge
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