BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

Linda Larson


:  

         v.                                       :         Docket No. C-20016525 

UGI Utilities, Inc., -

Gas Division                              : 

INITIAL DECISION  

Before 

HERBERT S. COHEN 

Administrative Law Judge   

I. History of the Proceeding 



On or about November 26, 2001, Linda Larson, residing at 310 S. Market Street, Apartment #1, Mechanicsburg, Pennsylvania, filed a formal complaint at Docket No. C-20016525 against respondent, UGI Utilities, Inc.- Gas Division. Complainant contends she could not have used the amount of gas for which she was billed for the period 12/14/00 through 2/14/01. She indicated that during this period she was not home for 30% of the time for the 12/14/00 billing period and was not home 50% of the time for the January and February 2001 billing periods. She also contended an examination of her bills for this period of time indicated the previous tenants of her apartment, namely, two adults and a child, were billed significantly lower amounts than she was for the same billing cycle. Consequently, she wants an adjustment on her bill to account for the alleged “high” bills she received.   



A responsive answer to the complaint was filed by respondent Utility in which, inter alia, it submitted “dramatic increases in the wholesale price of natural gas nationwide caused UGI’s rates to escalate in that period.” It further indicated that “winter 2001 for the Harrisburg area was significantly colder than the previous year” and that its high bill investigation “confirmed that UGI’s meter was accurately recording Complainant’s consumption.”  



A telephonic hearing on the complaint was originally set for March 6, 2002, but was subsequently continued to March 25, 2002.  At the designated time and date for the hearing on the complaint, appearances were entered by Linda Larson who appeared pro se, and by Lawrence G. Angulo, Esquire, for respondent Utility. Respondent offered the testimony of Ms. Ann M. Carls, who also sponsored three (3) Exhibits, which were admitted into, evidence. The matter is now before me for disposition thereof.  

II. Findings of Fact  



1.  Complainant, Linda Larson, resides in a three-room, first floor apartment at 310 S. Market Street, Mechanicsburg, Pennsylvania. A furnace and hot water heater are the only appliances consuming gas energy at the apartment site.  



2.  Since April, 2000, Ms. Larson has been the sole occupant at the apartment.   



3.  Ms. Larson is contesting her heating bills for the period December 14, 2000 through February and March, 2001.   



4.  Subject apartment premises, prior to Complainant’s tenancy, was occupied by two adults and a child.  



5.  Complainant’s bill for the 12/14/00 billing period was $96.24 for 96.24 units. For the comparable period 12/16/99, the previous tenants were billed $53.27 for 57 units. For the period 1/12/01 Complainant was billed $158.12 for 152 units. The previous tenants for the period 1/17/00 were billed $115.94 for 134 units. For the 2/14/01 billing period, Complainant was billed $201.30 for 197 units. The predecessors, for the period 2/15/00 were billed $126.65 for 152 units. For the period 3/14/01 Complainant was billed $149.00. She is unaware what the previous tenants were billed for the comparable period.  



6.  Complainant did not occupy subject premises 30% of the time during the 12/14/00 billing period; did not occupy the premises 50% of the time for the applicable January and February billing cycles. During these instances she was away from home and was attending to her 90 year-old father, now deceased.  



7.  Complainant set the thermostat in her apartment at 65 degrees both in the mornings and in the evenings when she arrived home from work.    



8.  At the request of Complainant, respondent Utility, on March 14, 2001, conducted a high bill investigation in Complainant’s presence at subject premises. A meter reading was made at that time and it was determined that the hot water heater and furnace were the only appliances which consumed gas at subject premises.  



9.  On March 22, 2001, the meter was tested at respondent Utility’s test site in Reading, Pennsylvania. The meter met all Commission mandated requirements for accuracy, when at “small flow” it tested out at plus 0.4, and at “full flow” at minus 0.1.   



10.  The wholesale price of natural gas increased approximately 53% in 2001 over prices in the previous year (1999).  



11.  Currently, the outstanding balance due respondent Utility on Complainant’s residential gas account is $384.91.  



12.  Complainant did not question the accuracy of subject meter. 

III. Discussion  



Because Linda Larson is the Complainant in this proceeding, she bears the burden of proof. Section 332(a) of the Public Utility Code (“Code”), 66 Pa. C.S. §332(a).  In Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court stated that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence. The term “preponderance of the evidence” means that one party has presented evidence, which is more convincing, by even the smallest degree, than the evidence presented by the other party. To establish a sufficient case against a utility and satisfy the burden of proof, a Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).




High bill complaints are governed by the criteria set forth by the Commission in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron the Commission held that while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion. Id. At 100.  A Complainant may establish a prima facie case by (1) showing that the disputed bill was abnormally high when compared to prior usage patterns, and (2) showing that the pattern of usage has not changed. In looking at these criteria, one may consider the billing history of the Complainant, any change in the number of occupants residing in the household, the potential for energy use, and any other relevant facts or circumstances brought to light during the proceeding.  Replogle v. Pennsylvania Electric Co., 54 Pa. P.U.C. 528 (1980).  If the Utility, however, places in the record testimony in addition to the meter test results to rebut the prima facie case, Complainant must meet the now shifted burden of going forward by a preponderance of the evidence and need not prove beyond a reasonable doubt the meter in question was defective.  



What has become known as the “Waldron” Rule is an evidentiary rule, which the Commission adopted to apportion the burden of going forward with the evidence. Pennsylvania Electric Co. v. Pa. P.U.C., 81 Pa. Commonwealth Ct. 285, 289, 473 A. 2d 704, 705-706 (1984).  



In a letter dated November 19, 2001, Complainant Larson stated, “I request that the $541.27 be deducted from my UGI bill in view of the disproportionate increase over winter 2000-2001 and in acknowlegment [sic] of the inconvenience caused to the customer in following up this situation.” Subsequently, at the March 25th hearing, Complainant reduced her “deduction” request to $289.38. I note here, that the request to be compensated for alleged “inconvenience” perpetrated upon Complainant cannot be recognized, since this is actually a request in the nature of “damages” and the Commission by legislative edict is not authorized to award “damages” in any circumstance.  



As counsel for respondent has noted in his examination of the Complainant, Complainant’s claim is founded upon two related suppositions, namely, the lower bills incurred by the prior occupants of her apartment and the shortened periods of her occupancy of subject premises during the three billing periods in question (December, 2000 - February, 2001).  



As noted above, a Complainant may establish a prima facie case by showing that the disputed bill was abnormally high when compared to prior usage patterns. The problem with Complainant’s argument in this instance is that she has no “prior usage pattern” relative to subject Mechanicsburg apartment. She moved into this property in April, 2000. She has no prior usage pattern for December 1999. The same holds true for January and February, 2000.  She is comparing her usage in December, 2000 with that of the previous tenants of the apartment. This is not permissible. We have no way of knowing the usage patterns of the previous tenants. In any event, it is this Complainant’s prior usage patterns that would be relevant here. Likewise, because the previous tenants had lower bills in January and February would not, per se, prove that “the disputed bill[s] was abnormally high when compared to prior usage patterns.”  



In her second argument, Complainant is essentially asserting that she could not have used the amount of energy for which she was billed, by virtue of her infrequent occupancy of the apartment during the disputed billing periods in question. In this regard, notice should be taken of the following discussion of this Commission in the matter of Robert H. Milke v. Pennsylvania Power and Light Company, at Docket No. C-00970807 (Order entered September 25, 1998): “…Routinely, complainants allege that they are out of the home much of the day or use their appliances very little. In most cases the complainant’s usage cannot be explained by faulty wiring, theft of service or other such unique circumstances. Consequently, all the utility can do is present evidence that the meter is accurate and the complainant has the potential to use the energy for which he or she was billed.”  Such is the case here.   



At the request of Complainant, respondent Utility performed a high bill investigation on March 14, 2001. The only appliances utilizing gas were the hot water heater and the furnace. At that time a meter reading was performed and a small water leak at the hot water heater was detected.   Subsequently, on March 22, 2001, the meter was tested at both Small Flow and Full Flow. At Small Flow the meter tested at plus 0.4 and at Full Flow at minus 0.1. Both results were within Commission proscribed parameters.  



Respondent’s Exhibit R-3, attached hereto as Appendix A, is a seasonal usage comparison, the results of which, show no great deviance in usage from year-to-year. Respondent explained that a seasonal model, rather than one comparing usage on a monthly basis, was used to eliminate variances introduced into the model by virtue of rate increases or decreases and/or differences created by actual vs. estimated meter readings.  



 Finally, respondent’s witness Ann Carls indicated 2001 wholesale gas rates increased approximately 53% over the previous year’s rates.   



My review of the recorded testimony leads me to conclude that respondent Utility has placed in the record evidence/testimony in addition to the meter test results, sufficient to overcome the testimony of Complainant. Accordingly, in my opinion the complaint must be dismissed.  

IV. Conclusions of Law    



1.  The Commission has jurisdiction over the parties and the subject matter of the proceeding.  



2.  As the Complainant, Complainant had the burden of proof and did not carry the burden of proof as required by 66 Pa. C.S. §332(a) and the principles set forth under the Waldron Rule.  

V. ORDER  




THEREFORE, IT IS ORDERED:  



1. That the formal complaint filed by Complainant, Linda Larson, at Docket No. C-20016525 against respondent UGI Utilities, Inc.- Gas Division, is hereby dismissed.  



2.  That within fifteen (15) days of the date of entry of a Commission Order in this proceeding, UGI Utilities, Inc.- Gas Division, shall issue a bill to Complainant, Linda Larson, representing all outstanding charges which have accrued on the instant account.  



3.  That the bill issued in accordance with Ordering Paragraph No. 2 shall be due and payable by Linda Larson within forty-five (45) days of issuance.  

Dated:__________________                 ___________________________ 

                                                                HERBERT S. COHEN 

                                                                 Administrative Law Judge
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