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HISTORY OF THE PROCEEDING



On August 22, 2001, Vernon Adams, (“Adams” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging that the Respondent does not believe that one or more people live at the property; that although his bill was adjusted, he wants a credit for the time that his meter was not working; and that he wants a better payment arrangement.



The Respondent, through its counsel, filed an answer on September 21, 2001.  In the answer, the Respondent averred that the Complainant’s bills are correct as rendered; that the meter readings have been verified numerous times; and that the Complainant’s property is a place of business.



On November 9, 2001, the presiding officer sent the parties a prehearing order requiring the Complainant to pay his current bills while the proceeding was pending.



A hearing was held in this matter in the Philadelphia State Office Building on December 5, 2001, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant did not participate (Tr. 5).  The Complainant’s request for a continuance on December 4, 2001 was denied and he indicated that he would attend the hearing (Tr. 4).  The Complainant left a voicemail for the presiding officer on the morning of December 5, 2001, indicating that he would not appear (Tr. 5).  Henri P. Marcial, Esquire, represented PECO Energy Company.  The Respondent presented two witnesses, Larita Mason, a regulatory assessor for the Respondent, and Victor Saldana, a high bill consultant for the Respondent, who sponsored six exhibits - the account statement, the BCS decisions, the report of the meter test, the field report for November and December 2001, the report of the August 2001 field visit and the Bankruptcy Court Docket Report.



On December 5, 2001, the presiding officer issued an order directing the Complainant to pay $822.81 by December 26, 2001, to prevent termination of services.


The record in this case consists of 30 pages of transcripted testimony and six exhibits.

FINDINGS OF FACT



1.
The Complainant is Vernon Adams, 5706 Germantown Avenue, Philadelphia, Pa. 19144.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Respondent provides commercial electric service to the Tropicoro Lounge at 5706 Germantown Avenue (Tr. 8, 24, 26; PECO Ex. 1, 4, 5).



4.
A Bureau of Consumer Services Statement on Informal Complaint, BCS No. 0326253, dated July 25, 1996, required the Complainant to pay $3,643.52 by July 31, 1996 (Tr. 15; PECO Ex. 2, p. 4).



5.
By correspondence dated October 15, 1997, the Bureau of Consumer Services, BCS No. 0400962, required the Complainant to pay $9,807.24 by October 24, 1997 and $582.23 by October 31, 1997 to prevent termination of service (Tr. 15; PECO Ex. 2, p. 3).



6.
On September 29, 1998, Lafayette V. Adams also known as Vernon Adams filed a Chapter 7 bankruptcy petition (Tr. 10, 17; PECO Ex. 6).



7.
The current electric account was initiated on September 29, 1998 as a post bankruptcy account (Tr. 10; PECO Ex. 1).



8.
By correspondence dated November 3, 1999, the Bureau of Consumer Services, BCS No. 0683614, required the Complainant to pay $2,507.72 by November 12, 1999, $899.87 by November 22, 1999 and the balance of $609.87 plus the December bill by the due date to prevent termination of service (Tr. 15; PECO Ex. 2, p. 2).



9.
Total Gas and Electric was the supplier for the Tropicoro account from August 1999 to February 28, 2001 (Tr. 11; PECO Ex. 1).



10.
From March 29, 2000 to July 27, 2000, the customer received estimated bills because the dials were missing from the meter (Tr. 11, 21; PECO Ex. 1).



11.
On August 2, 2001, the Respondent removed the old meter and installed a new meter (Tr. 11, 21; PECO Ex. 1, 3).



12.
The Respondent was not able to obtain an actual reading on the old meter because the dials were missing and tampering was suspected (Tr. 11, 21; PECO Ex. 1, 3).



13.
On August 9, 2001, the Respondent obtained an actual reading of 00961 (Tr. 12; PECO Ex. 1).



14.
By correspondence dated August 14, 2001, the Bureau of Consumer Services, BCS No. 0998022, required the Complainant to pay $4,072.18 by August 21, 2001 and $428.83 by August 27, 2001 to prevent termination of service (Tr. 14; PECO Ex. 2, p. 3).



15.
On November 30, 2001, Victor Saldano went to 5706 Germantown Avenue for a field visit.  He was unable to access the meter or the second floor to determine whether anyone lived there (Tr. 22; PECO Ex. 4).



16.
On December 4, 2001, Mr. Saldano returned to 5706 Germantown Avenue.  He checked the meter.  He still was denied access to the second floor (Tr. 23, 24; PECO Ex. 4). 



17.
There is no evidence in the record of residential use at 5706 Germantown Avenue (Tr. 22-25; PECO Ex. 4). 



18.
The Respondent cannot code an account as residential without verification (Tr. 24; PECO Ex. 4).



19.
The account balance at the time of the hearing was $8,906.20 (Tr. 13, 28; PECO Ex. 1)



20.
At the time of the hearing, the last payment was made on August 28, 2000 in the amount of $200 (Tr. 13; PECO Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S.§332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint. Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The Complainant called on December 4, 2001 to request a continuance (Tr. 4).  He stated that he forgot about his medical appointment at 10:30 a.m. on December 5, 2001 (Tr. 4).  When he tried to reschedule, he could not get an appointment for a few months (Tr. 4).  Based on the payment history, the outstanding balance and the timing of the request, the continuance request was denied (Tr. 4).  The Complainant indicated that he would appear at the hearing (Tr. 4).  However, on the morning of the scheduled hearing, he left a voicemail message stating that he was going to his medical appointment and would not participate in the hearing (Tr. 5).  

Section 332 (f) of the Public Utility Code, 66 Pa. C.S. §332(f) provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….



Since the Complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa. C. S. §332(f) and 52 Pa. Code §5.245 and the record was closed.



Larita Mason, a regulatory assessor, testified that the account at 5706 Germantown Avenue, Philadelphia, Pa. 19144, is a commercial electric account listed under the name Tropicoro Lounge (Tr. 7, 8; PECO Ex. 1).  The account was initiated on September 29, 1998 because Mr. Adams filed bankruptcy (Tr. 10; PECO Ex. 1, 6).  The post bankruptcy account started out with a zero balance (Tr. 10; PECO Ex. 1).



Ms. Mason noted the estimated readings and she indicated that the customer was rebilled when an actual reading was obtained (Tr. 10; PECO Ex. 1).  From August 1999 to February 28, 2001, the customer’s supplier was Total Gas & Electric (Tr. 11).  The customer received estimated readings from March 29, 2000 through July 27, 2000 because the dials were missing on the meter. The Respondent suspected tampering (Tr. 11; PECO Ex. 1).  The meter was replaced on August 2, 2000 (Tr. 11).  The new meter was initiated with a reading of five zeros (Tr. 12).  On August 9, 2001, the Respondent obtained an actual reading of 961 kilowatts.  This was an average daily usage of 137 (Tr. 12; PECO Ex. 1).  When the Respondent issued the bill, the Complainant was not billed for usage from July 27, 2000 to August 2, 2000 (Tr. 12).  The Complainant agreed to the payment arrangement offered by the Respondent to pay $463 a month plus the current bill (Tr. 12).



The last payment on this account in the amount of $200 was received on August 28, 2000 (Tr. 13; PECO Ex. 1).  Ms. Mason testified that the outstanding balance was $8,906.20, which includes the supplier charges in the amount of $2,105.55 (Tr. 13; PECO Ex. 1). 



Ms. Mason testified about four of the informal complaints that the Complainant filed (Tr. 14, 15; PECO Ex. 2).  She indicated that the last decision, dated August 14, 2000, required the Complainant to pay the Respondent $4,072.18 by August 21, 2001 and pay $428.83 by August 27, 2001(Tr. 14; PECO Ex. 2, p.1).  The Complainant did not comply with any of the BCS decisions (Tr. 18; PECO Ex. 1, 2).



She said that the Complainant Vernon Adams is also known as Lafayette Adams (Tr. 16, 17). This was verified by the information that the Respondent had on file regarding bankruptcy. Lafayette Adams also known as Vernon Adams filed bankruptcy on September 29, 1998 (Tr. 17; PECO Ex. 6).  The name Lafayette Adams is also on the first BCS decision (Tr. 16; PECO Ex. 2, p. 4).



Victor Saldana, a high bill consultant for the Respondent, conducted a meter test at 5706 Germantown Avenue on August 2, 2000 (Tr. 20; PECO Ex. 3).  He said that the meter was tested in response to a meter complaint.  The dials had been broken off (Tr. 21).  Nevertheless, he was able to test the meter and found it 99.2 percent accurate under a full load, 99.1 percent accurate under an intermediate load and 99.0 percent accurate under a light load (Tr. 21; PECO Ex. 3).  These readings are within the Commission’s accuracy guidelines (Tr. 21). 



On August 2, 2000, Mr. Saldana removed the old meter.  He could not obtain a removal reading because the dials were not on the meter (Tr. 21; PECO Ex. 3).  He installed a meter with a reading of all zeros (Tr. 21). 



Mr. Saldana conducted field investigations on November 30, 2001 and December 4, 2001 (Tr. 22; PECO Ex. 4).  He went to the property to review the appliances, check the meter and to determine whether there was residential end use (Tr. 23).  Residential end use means that there is residential service, such as an apartment or common area lighting that may affect residential units, attached to a commercial meter (Tr. 23).  On both visits, Mr. Saldana met with Arthur Jamison, the caretaker of Tropicoro Lounge (Tr. 24, 25).  Mr. Jamison said that he was authorized to take care of the matter for Mr. Adams, the owner (Tr. 24).  When Mr. Saldana was at the property in November, the customer could not give him access to the second floor to see if there were residential apartments there.  Furthermore, due to flooding in the basement, Mr. Saldana could not check the meter (Tr. 23).  Mr. Saldana made arrangements to return on December 4, 2001 (Tr. 23, 25).  He obtained a check reading.  Based on his review of the appliances and equipment, the customer does have a potential to use the billed kilowatt hours (Tr. 23, 24; PECO Ex. 4).  The customer declined to drop the load to achieve an idle meter disk.  The customer refused Mr. Saldana access to the second floor to see if there were residences attached to the bar (Tr. 23, 24). 



On August 7, 2001, Mr. Saldana made an unscheduled visit to 5706 Germantown Avenue (Tr. 26; PECO Ex. 5).  During that visit, Mr. Jamison told him that there were no residences at the property (Tr. 26).



The Respondent’s records showed that Mr. Adams called PECO’s office on December 4, 2001, the day before the scheduled hearing, and requested a payment arrangement (Tr. 17).  The representative did not establish a payment arrangement since there was an open formal complaint and the hearing was scheduled for the next day (Tr. 18). 



The Respondent’s counsel requested an order allowing the Respondent to terminate service if the Complainant did not make a substantial payment immediately (Tr. 27).  The presiding officer referred to the prehearing order dated November 9, 2001, ordering the Complainant to pay the current bills while the proceeding was pending (Tr. 28).  The Complainant would be required to pay the current charges for the bills due in November and December by December 26, 2001. If the bills were not paid by that time, PECO was authorized to terminate service (Tr. 28).



The presiding officer issued an order, dated December 5, 2001, requiring the Complainant to pay $822.81 by December 26, 2001 to prevent termination of service.



The Respondent’s attorney moved to dismiss the complaint for lack of prosecution.  The motion was granted. 



Since the Complainant did not participate in the hearing, the complaint in this matter will be dismissed in its entirety with prejudice.  See Martin Jefferson v. UGI Utilities, Inc., Z-00269892 (Order entered December 26, 1995). 



Accordingly, the complaint in this matter will be dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Complainant, by failing to be represented at the scheduled hearing, waived the opportunity to participate in the hearing.  66 Pa. C.S. §332(a).



4.
Where an arrearage exists on a jurisdictional public utility account, the Commission has the power to prescribe an equitable payment arrangement, along with prescribing any other legally appropriate remedy.

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Vernon Adams against PECO Energy Company at Docket C-20016065 is dismissed in its entirety with prejudice.



2.
That within twenty (20) days of the Commission’s final Order in this proceeding, the Respondent shall issue a bill to the Complainant containing the amount of the arrearage.



3.
That within twenty (20) days of the bill, the Complainant shall make a lump sum payment to pay the outstanding bill.



4.
That the record in this case be marked closed.

______________________


___________________________________
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CYNTHIA WILLIAMS FORDHAM
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