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History of the Proceeding

This initial decision grants a motion to dismiss a complaint for lack of jurisdiction.  The complaint of Raymond J. Bobin (“Complainant”), filed January 7, 2002, stated he objects to being charged for an interstate access fee by the Respondent Sprint Communications Company LP (“Sprint”).  In his complaint, Mr. Bobin stated that the interstate access fee increases every six months.  His complaint also lists “Adelphia (cable)” as a party against whom he is complaining.  He asks this Commission to “(d)iscourage these raids on the meager pocket book of the unemployed minimum wager & pensioners!”.  As a postscript, Mr. Bobin asks for a list of competitors for the two Respondents and also an answer to his complaint.  

United Telephone Company of Pennsylvania (Sprint) filed a timely answer and a motion to dismiss.  In its answer, Sprint states that its proper corporate name is The United Telephone Company of Pennsylvania, presumably doing business as Sprint.  Sprint admits that it is charging Mr. Bobin’s account an interstate access fee of $5.00 per month.  The answer further states that the charge is levied with the approval of the Federal Communications Commission (“FCC”).  A copy of the FCC tariff filing is attached to the answer.  The answer goes on to state that Respondent Sprint has no knowledge with regard to Mr. Bobin’s cable service from Adelphia.

The motion to dismiss filed by Sprint stated that even if all of the allegations in the complaint were true, this Commission lacks authority to address a charge assessed pursuant to the authority of the FCC.  The only body capable of considering Mr. Bobin’s request for relief is the FCC. The motion states legal authority for its position and asks that the complaint be dismissed.  A Notice to Plead is attached to the motion to dismiss.  Under date of March 7, 2002, a motion judge assignment notice was mailed to the parties.  The notice stated that the motion to dismiss was assigned to me for a ruling.  It advised Mr. Bobin that he had ten days to file an answer to the motion.  To my knowledge Mr. Bobin has not filed a written response.  The legal issues presented are addressed in the discussion section that follow and the motion is granted in the Order at the end.


Discussion

Complainant bears the burden of proof under Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a), of showing that Sprint (United) has in some fashion violated provisions of the Public Utility Code, the regulations or orders of this Commission.   Specifically, Section 701 of the Public Utility Code provides for the types of complaints this Commission may entertain.  66 Pa. C.S.A.§701.  Section 701 states in pertinent part that “any person, … having an interest in the subject matter, … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  66 Pa. C.S.A. §701.  Every Pennsylvania public utility has a service obligation to each of its customers.  Section 1501 of the Public Utility Code, 66 Pa. C.S.A. §1501.  That service obligation may be enforced by this Commission upon a complaint filed by a customer of the utility.  Section 1504 of the Public Utility Code, 66 Pa. C.S.A. §1504.

Complainant asserts that he, as a customer of Sprint, is being charged a fee  known as the interstate access fee.  Sprint admits that he is, and that the charge is made pursuant to a tariff filed with and approved by the Federal Communications Commission.  The charge being imposed here is sanctioned by federal law and regulated by a federal agency over which this Commission has no authority.  The subject matter of this complaint is outside of this Commission’s jurisdiction.  Robert McIntyre v. Bell Atlantic-Pennsylvania, Inc., C-00992560 (10/7/99)(attached to the motion to dismiss).  Likewise, Mr. Bobin’s complaint against his cable TV supplier is outside the jurisdiction of this Commission.  The federal government has acted to preempt the regulation of the cable TV industry.  Federal Cable Communications Policy Act of 1984, 47 U.S.C. §§556(c), 557.

This Commission is a creation of the state legislature.  Its authority is limited to those powers specifically granted, or which may be necessary and proper to carry out those specifically declared.  City of Pittsburgh v. Pa. P.U.C., 157 Pa. Super 595, 43 A.2d 348, 349 (1945).  While no motion to dismiss has been filed by the cable TV provider, and no appearance either, jurisdiction may not be conferred by the parties, or by default, where none exists, and this Commission may dismiss this matter on its own motion.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602, 604 (1967).

Conclusions of Law

1. The subject matter of this case is not within the jurisdiction of this Commission.

2. Complainant has failed to carry his burden of proof under Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a), to show that the matter he is complaining of is a matter within the scope of the jurisdiction of this Commission.

ORDER

THEREFORE, IT IS ORDERED THAT the complaint of Raymond J. Bobin against Sprint Communications Company LP, and against Adelphia, docketed at

C-20026811, is dismissed for failure to state a claim that is within the jurisdiction of this Commission to resolve.

Dated:  March 27, 2002
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Administrative Law Judge


