BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

Samall Associates, Inc.


: 

               v.             


:        Docket No. C-20026868 

 

Delaware Valley Utilities, Inc.

:

INITIAL DECISION 

Before 

HERBERT S. COHEN 

Administrative Law Judge   

I.
HISTORY  

This is another Chapter in the ongoing dispute between captioned parties, which has generated a multitude of Complaints, Answers, Initial Decisions, Exceptions, Petitions, Motions and  Commission Opinions and Orders at Docket Nos. A-230034F2000, C-20016060 and C-00004517.   

Complainant, on February 7, 2002, has filed a new complaint against respondent at captioned docket number. In its complaint, Complainant makes the following pertinent allegations: (The allegations contained it the complaint, were made after the March 31, 2000 Order of the Commission authorizing respondent Utility to discontinue wastewater service to the public in portions of Westfall Township, Pike County, but before the February 22, 2002 consummation of the sales transaction with The Municipal Authority of the Township of Westfall, a transaction mandated by the Commission and  involving the sale of all respondent’s physical assets.)   

1.
That Complainant, a developer of real estate in Westfall Township, Pike County, known as Milford Landing, attempted at various times, to obtain respondent’s wastewater service for some fifty (50) homes it proposed to construct.   

2.
That on July 18, 2000, following a June 7, 2000 service request, respondent advised Complainant “that it was entitled to service upon payment of a capital contribution to Respondent and such amount would be held in escrow simply in view of a pending sale to a municipal authority.” Subsequently, respondent advised Complainant “that while its current usage was 67,000 GPD, it could not accommodate Complainant’s need for service. Respondent also replied that its wastewater plant could treat and discharge 95,00 GPD and that it had contractual commitments for future reserved capacity totaling approximately 128,500 GPD.”    

3.
That respondent had sufficient capacity to service Complainant’s additional fifty town homes without the need to expand existing plant, but refused to do so without a capital contribution.   

4.
That respondent Utility did not, in fact, maintain an escrow account for the capital contributions it accepted from Complainant and others, and at some time prior to respondent actually physically abandoning its wastewater facility, engaged in various unlawful/unauthorized activities, including certain transactions with wholly owned affiliates of respondent, to the detriment of Complainant, for which Complainant now seeks redress from this Commission.  The alleged transactions with respondent’s affiliated entities, involved. inter alia, sale of treatment capacity to the affiliates without capital contributions, when Complainant “believes it was the only entity not permitted to purchase and/or receive assigned capacity on respondent’s system.” Further, Complainant maintains “Respondent kept these sales and assignments secret so as to avoid regulatory review and to avoid permitting other entities to enjoy the benefits of these assignments.”  Because Respondent did not comply with Commission affiliated interest filings, the Commission “ has not been apprised of the actions of Respondent vis-a- vis its affiliates.” Thus, Complainant asserts, “Respondent has engaged in this illegal scheme favoring its affiliates’ need for treatment capacity at the same time that nonaffiliated entities such as Complainant have attempted to secure  service from Respondent.”  

By way of relief, Complainant asks this Commission to; conduct a thorough review of such contracts [referring to allegedly allowing customers and others, such as developers, including its affiliates, to purchase, through assignments, capacity previously sold by respondent to other developers and customers]; to exercise its authority pursuant to Section 508 of the Public Utility Code to modify such contracts in a manner consistent with the public interest; because of the significant public interest considerations of a public utility selling and accepting assignments of phantom capacity, that the Commission order its Prosecutory Staff to participate in this matter; to order Respondent to construct and/or complete an upgrade of the existing treatment plant at Respondent’s sole cost and expense to a treatment capacity level equivalent to the contractual gallonage per day amount in force at the time of the Commission’s approval of Respondent’s Application for a Certificate of a Public Convenience; plus any new contractual obligations for the sale of capacity entered into by Respondent after this date of Commission approval; to permit Complainant to connect its fifty six town homes to Respondent’s [sic] without payment of a capital contribution; order any and all of Respondent’s affiliates that have received monies as a result of the assignment of capacity to transfer such monies to Respondent to be used for the exclusive purpose of expanding respondent’s existing treatment; to fine respondent $1,000 per day that the assignments have not received Commission approval; and grant such other relief as it deems appropriate or in the public interest.  

In response to the complaint allegations, Respondent Utility filed a timely Answer and Motion to Dismiss on the Grounds of Jurisdiction.   

The Answer maintained; “ because no new facts have been raised, DVU incorporates, as more fully set forth herein, its answers to prior identical complaints and motions between the same parties and dealing with the same cause of action and the same issues, including the following documents docketed and dated as follows:  

(a)
DVU’s Answer and its Motion for Summary Judgment docketed at Docket No. C-00004517, filed December 15, 20000.  

(b)
DVU’s Main Brief and Reply Brief filed July 31, 2001 and August 20, 2001, respectively, at Docket No. C-00004517.  

(c)
DVU’s Answer to Samall’s Motions to Strike and to Reopen at Docket No. C-0004517, filed August 24, 2001.  

(d)
DVU’s Answer to Samall’s Petition for Reconsideration of the Commission’s Abandonment Order, at Docket  No. A-2300034F2000, also filed August 24, 2001.  

(e)
DVU’s Answer to Samall’s Complaint at Docket No. C-20016060, filed September 12, 2002.  

By virtue of the foregoing, respondent submits, “this matter has been thoroughly and extensively litigated and Samall’s arguments have repeatedly been found to be without any merit.”  

The essence of respondent’s contentions in its Motion to Dismiss is the argument that “the Commission does not retain jurisdiction over a public utility once it issues an unconditional order granting the utility permission to abandon service.” In regard to this argument, respondent notes the Commission approval of DVU’s abandonment application on March 31, 2000, and the subsequent sale by DVU of its wastewater assets to the Municipal Authority of the Township of Westfall on February 22, 2002. Respondent further advises that it has cancelled its tariff, does not now provide or possess the facilities to provide utility service, and “is no longer subject to the jurisdiction of this Commission.”  Finally, respondent asserts , “Any claim Samall might have must now be pursued under §4(B)(h) of the Municipal Authorities Act of 1945, 53 P.S. § 306 (B)(h).

Thus, in its prayer for relief, respondent states; “Samall’s claims and issues having been disposed of on the merits by the Commission’s February 28, 2002 Opinion and Order, and the Commission having approved by final unconditional Order the abandonment of service by Delaware Valley Utilities, Inc., which has been placed in effect, this Commission lacks jurisdiction to consider the Complaint filed at C-20026868. The Complaint must therefore be dismissed as a matter of law.”   

Complainant filed an Answer to the Motion to Dismiss. It submitted the cases cited by respondent in its Motion to Dismiss, in fact, were not applicable to the instant factual situation and did not form a basis for dismissal of its complaint. It further alleged that respondent was attempting to create by merely discontinuing service, a new doctrine which would permit a public utility to escape its obligations under a statute, namely the Public Utility Code. Here, Complainant argues respondent’s legal obligations under the Code arose prior to its abandonment of service, in particular its legal obligations with respect to the Code’s affiliated interest provisions.   

II.
DISCUSSION

It is important to refer to the procedural chronology/history  relevant to instant proceeding. On December 7, 1999, respondent filed its abandonment application; Publication of the application took place on January 15 and 18, 2000, in two separate publications; on March 31, 2000, the Commission granted the abandonment application; on July 31, 2001, the Commission amended its order of March 31, 2000, by declaring “ that the certificate of public convenience authorizing Delaware Valley Utilities, Inc. to discontinue wastewater service to the public in portions of Westfall Township, Pike County is subject to the consummation of the sales transaction related to the abandonment.” [emphasis added]; on February 7, 2002, Complainant filed the instant complaint at captioned Docket; on February 22, 2002, respondent consummated the sale of its assets to the Municipal Authority.   

By virtue of the February 22, 2002 sale to the Municipal Authority, respondent no longer can provide the relief sought by Complainant in the prayer for relief in its complaint. The Commission cannot review prior contracts relating the provision of capacity to developers, et al. at the time it respondent was a public utility, when now it no longer is such an entity; respondent cannot now “construct and/or complete an upgrade of the existing plant, etc……it no longer owns this wastewater plant; it can’t connect Complainant’s fifty-six town homes to respondent’s plant without payment of a capital contribution,” for the same reason.

Moreover, the Commission cannot order respondent to do any of the above or to transfer monies respondent’s affiliates may have received as the result of the assignment of past capacity , because the Commission no longer maintains its jurisdiction over respondent, by virtue of respondent having fully complied with the Commission’s sole condition for its abandonment order to become finalized.
Respondent cites the matter of Jennings v. Pa. Pub. Util. Comm’n, 140 Pa. Super. 569, 577, 14 A. 2d 882, 885 (1940) for the proposition that the Commission does not retain jurisdiction over a public utility once it issues an unconditional order granting the utility permission to abandon service. Complainant disagrees with this interpretation. It contends, “the formal Complaint providing notice of violations of the law and appropriate remedies was filed before DVU physically abandoned service.”  The court determined in Jennings, that The Public Utility Commission is without power, under section 409 of the Act of May 28, 1937, P.L.1053, as amended by the Act of September 28, 1938, P.L. 44, after it has granted  permission to a railroad to abandon a part of its line and issued its certificate of public convenience, without any qualifications or conditions attached thereto, and after actual abandonment by the railroad, to compel the railroad to remove the rails, ties, bridges, etc., at highway crossings, to repave the highways at those points, or to pay any damages due property owners as a result thereof. Jennings, at 569.  Respondent has complied with the sole condition imposed upon it by the Commission, namely, completion of the sale of its assets to the Authority and on February 22, 2002, it no longer was a public utility involved in the provision of wastewater service to the public.  

Complainant selects the following language of the court in the matter of West Penn Railways Co. v. PaPUC, 142 Pa. Superior Ct. 140, 147, 15 A. 2d 539, 543 (1940), to wit, “[u]nder the subterfuge of discontinuance of service [referring to a utility]……attempts to escape the operations of the public utility law.”  However, for whatever reason, Complainant does not mention the court’s language in the immediately following next two sentences; “It seems unmindful [referring to the Appellant] that this court granted appellant a supersedeas pending disposition of the case. Clearly the supersedeas did not imply that discontinuance of service should be divorced from conditions deemed reasonable in connection with the abandonment of the trolley service, but on the contrary definitely directed appellant to keep its facilities in safe condition pending final determination, and was conditioned upon its performance of such obligations as to the removal of facilities, paving and burning of rail heads as might be determined.” [emphasis added]. Here, respondent has fully complied with the only Commission mandated condition for final approval of the abandonment application. Having done so, respondent no longer was under the Commission’s jurisdiction.  

Assuming, arguendo, the Commission still retains jurisdiction over Complainant vis-à-vis violations occurring before final abandonment of respondent’s certificate of public convenience, I nevertheless believe the doctrine of Res Judicata precludes Complainant obtaining relief from the Commission.   

As noted herein, supra, Complainant has litigated this case ad infinitum, and in each instance has been rejected by this Commission. The four constituent elements of res judicata are:  

1)
Identity of issues;  

2)
Identity of causes of action;  

3)
Identity of the parties and;  

4)
Identity or the capacity of the parties suing or being sued.

The facts and issues presented in the instant complaint and an examination of the Commission’s Opinion and Order entered July 31, 2001 and September 27,2001 at Docket No. A-230034F2000; and, C-20016060 and C-00004517 entered February 28, 2002, demonstrates that the above four criteria have been met. 

At some point in time the administrative process must come to an end. That time is now. Accordingly, respondent DVU’s Motion to Dismiss will be granted. Having said this, Complainant still has two avenues for relief, if it so chooses. It has a remedy under the provisions of 53 Pa. C.S.§ 5607(d)(9) of the Municipal Authorities Act of 1945. Act 22 of 2001 codified the 1945 Act. The pertinent language of this section states:  

Any person questioning the reasonableness or uniformity of a rate fixed by an authority or the adequacy, safety and reasonableness of the authority’s services, including extensions thereof, may bring suit against the authority in the court of common pleas of the county where the project is located or, if the project is located in more than one county, in the court of common pleas of the county where the principal office of the project is located. The court of common pleas shall have exclusive jurisdiction to determine questions involving rates or service…..

Complainant can also bring a contract based action against respondent directly, in the appropriate court of common pleas, citing fraud/ misrepresentation, etc. regarding respondent’s demand for capital contributions. 

III.
ORDER

THEREFORE, 

IT IS ORDERED:  

1.
That the Motion of Delaware Valley Utilities, Inc., to Dismiss the formal complaint of  Samall Associates, Inc. at Docket No. C-20026868, is hereby granted.

Dated:_______________                        ________________________  

                                                                 HERBERT S. COHEN 

                                                                 Administrative Law Judge
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