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Before


Michael C. Schnierle


Administrative Law Judge

History of the Proceedings
On December 31, 2001, Abdolreza Fassihi filed a complaint against PPL Electric Utilities Corporation.  The complaint is an appeal from the decision of the Bureau of Consumer Services (BCS) in an informal complaint at BCS Docket No. 1006117.  Mr. Fassihi alleged that he could not afford the payment arrangement directed by BCS.  He requested a lower payment amount.   

The complaint was served on PPL, and PPL filed an answer to it.  PPL admitted or denied the various allegations in the complaint.  PPL attached to its answer a copy of BCS’ Decision Data for the informal complaint.  

This case was assigned to me on February 20, 2002.  On that date, the parties were informed by written notice that a telephonic hearing would be held at 10:00 a.m. on April 3, 2002. The hearing notice contained the following statement in italics:

Attention:   You may lose the case if you do not take part in this hearing and present facts on the issues raised.

The hearing notice contains a service list stating that Mr. Fassihi was sent the hearing notice by regular mail.

On February 26, 2002, I sent to the parties a prehearing order in which I reiterated the date of the hearing and the necessity to participate, and I explained the requirements for obtaining a continuance of the hearing.  I also sent to Mr. Fassihi a budget information form and directed him to complete it and to send copies to me and to PPL before the hearing.  Those documents were sent to the parties by regular mail.



I never received the completed budget information form.



Mr. Fassihi’s copy of the hearing notice and his copy of my prehearing order are not in the Document Folder, from which facts I infer that they were delivered to him and not returned to the Commission.



On March 27, 2002, PPL filed a motion to dismiss the complaint for lack of jurisdiction.  PPL averred that on March 11, 2002, it connected a new customer at Mr. Fassihi's address, and "finaled" Mr. Fassihi's account.  PPL further averred that Mr. Fassihi was no longer a PPL customer at any address.  PPL contended that because Mr. Fassihi was no longer a customer, the Commission lacked jurisdiction to order or enforce a payment arrangement.  The time period for answering PPL's motion does not expire until April 8, 2002.



At 10:00 a.m. on April 3, 2002, I attempted to call Mr. Fassihi at the number he provided on his complaint.  The phone rang but was answered by a recording stating that the phone had been disconnected and no further information was available.



I then called PPL and convened the hearing.  PP&L provided testimony that Mr. Fassihi is a no longer a customer, and that his outstanding balance is $3,606.93.  PPL also moved to dismiss the complaint for lack of prosecution.

Discussion


Because Mr. Fassihi is the complainant in this proceeding, he bears the burden of proof.  66 Pa. C.S. §332(a).  Mr. Fassihi has failed to meet his burden of proof. He has presented no evidence due to his own unexcused failure to attend the scheduled hearing in this proceeding, of which he had due notice.  Mr. Fassihi appears to have received the hearing notice and my prehearing order, because those were not returned to the Commission.  From that fact I infer that Mr. Fassihi received those documents and thus had due notice of the scheduled hearing.  Federman v. Pozsonyi, 365 Pa. Superior Ct. 324, 331, 529 A. 2d 530, 534 (1987);  Gibbs v. PECO Energy Company, Docket No. Z-00242204  (Order entered January 2, 1995). 



I am inclined to agree with PPL that the Commission lacks subject matter jurisdiction over this matter because the Commission is without power to order or enforce a payment arrangement.  However, in Tammy French v. West Penn Power Co., Docket No. C-00970856 (Order entered April 16, 1998), the Commission ruled that when a former customer in a case such as this fails to appear and present evidence at the scheduled hearing, the administrative law judge should dismiss the complaint for failure to prosecute, and order that the outstanding balance is due and payable immediately.  Since Mr. Fassihi, a former customer, failed to appear here, I conclude that, pursuant to the Commission’s  directive in the French case, the same result must occur here.

Conclusions of Law



1.
The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding.



2.
The Complainant, Abdolreza Fassihi, in seeking affirmative relief from the Commission in this case is the party with the burden of proof.

3. 
Mr. Fassihi has failed to appear and present evidence at the hearing in this proceeding, and his failure to appear at the hearing after receiving due notice thereof was unexcused and without good cause.

Order
1.
The complaint of Abdolreza Fassihi v. PPL Electric Utilities Corporation at Docket No. C-20026637 is dismissed with prejudice for failure to prosecute.



2.
Mr. Fassihi’s outstanding balance with PPL is due and payable immediately upon entry of the Commission’s Final Order in this case.



3.
Upon payment of the outstanding balance, this proceeding shall be marked closed.

Date:                                  



                                                
Michael C. Schnierle

Administrative Law Judge
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