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BY THE COMMISSION:


Now before the Commission is a Petition of PPL Electric Utilities Corporation (PPL) for the issuance of a declaratory order to terminate a controversy with Sunbury Generation, LLC (Sunbury) filed on October 2, 2001.  Specifically, by this Petition, PPL seeks a ruling that enables it to recover certain costs from Sunbury for the delivery of station power.


This Petition was served on the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate and WPS Power Development, Inc.  Sunbury filed an Answer and New Matter, and a Motion to Dismiss the Petition, on October 25, 2001.  PPL filed an Answer to the Motion to Dismiss on November 14, 2001.

Sunbury also filed a Complaint against PPL with the Federal Energy Regulatory Commission (FERC) in connection with this matter on October 25, 2001.  

BACKGROUND


PPL is a Pennsylvania corporation engaged in the transmission and distribution of electricity.  It is also a member of the PJM Interconnection, LLC (PJM).


Sunbury is an affiliate of WPS Power Development, Inc. (WPS), a Wisconsin corporation. Sunbury owns and operates the Sunbury Steam Electric Station (Sunbury SES) located at the Shamokin Dam in Snyder County, Pennsylvania.  Both Sunbury and WPS are affiliated with WPS Energy Services, Inc, which is a licensed electric generation supplier (EGS) as defined under the Public Utility Code.


On November 1, 1999, Sunbury purchased the Sunbury SES from PPL.  Sunbury SES is comprised of four coal-fired steam generators with a combined capacity of 389 MW, two oil-fired combustion turbine generators with a combined capacity of 42 MW, and two diesel-powered generators with a combined capacity of 5 MW.  It was the intent of Sunbury to operate as an independent power producer and sell the electricity generated by Sunbury SES in the PJM service territory.  This would necessitate the transmission of Sunbury SES power through PPL facilities and into the PJM Interconnection.  A portion of the electricity generated by Sunbury SES was also used to provide itself with station power.  Sunbury admits that the station power it generates must travel through PPL facilities (either buswork or transformers) located on the grounds of Sunbury SES to reach off-line generating units. 


Sunbury also entered into an Interconnection Agreement with PPL and a PJM Interface Services Agreement on November 1, 1999.


In December of 2000, PPL claims that it first learned that it had not been billing Sunbury for station power that Sunbury SES received through PPL facilities.  It was PPL’s belief that the delivery of station power constituted retail electric service for which it was entitled to compensation.  On March 5, 2001 PPL submitted an invoice of $1,652,856 to Sunbury for station power delivered from November 1, 1999 through February 2001.  Sunbury rejected PPL’s characterization that station power is retail electric service and refused to pay the invoice.  By September 14, 2001 the amount of compensation that PPL insists it is owed had increased to $2,168,698.  PPL acknowledged that Sunbury was entitled to a credit of $275,107 for netted station load and that the revised bill, as of September 14, 2001, was $1,893,591.  


It should be noted that this dispute is limited to the generating units only.  Sunbury acknowledges that it is taking retail electric service for outlying buildings used in plant administration and has paid bills owed to PPL as they have come due.


In response to PPL’s Petition, Sunbury filed a Complaint with the Federal Energy Regulatory Commission (FERC).  Sunbury asked that FERC prevent PPL from charging for station power pursuant to a retail service tariff and to determine that Sunbury was self-supplying station power.


On May 15, 2002, FERC issued a decision on Sunbury’s Complaint.  It held that Sunbury was self-supplying station power to its off-line generators and that this practice did not involve the retail sale of electricity.  Sunbury Generation, LLC v. PPL Electric Utilities Corporation, Docket No. EL02-12-000, 99 FERC ¶61,168 (2002).  However, it did note that there was a delivery of electricity by PPL, as the power had to travel over its facilities to reach the off-line units.  FERC concluded that PPL was entitled to some compensation for the delivery of station power.  For FERC, the correct question is whether the PPL facilities should be characterized as distribution or transmission facilities.  Distribution facilities are subject to state jurisdiction while transmission facilities are subject to federal jurisdiction. 

DISCUSSION


Under Section 331(f) of the Public Utility Code, 66 Pa. C.S. §331(f), the Commission may, in its sound discretion, issue a declaratory order to terminate a controversy.  In order to resolve the present controversy, the Commission must decide whether the PPL facilities at Sunbury SES are best characterized as “distribution” or “transmission” facilities.  If they are distribution facilities, the Commission will need to determine what compensation is owed to PPL for their use by Sunbury.  If they are transmission facilities, compensation is owed as per the non-firm rates adopted in PJM Interconnection, LLC, Docket No. ER01-1936-000, 95 FERC ¶61,470 (2001).  

The parties to this matter have taken opposing positions on this issue.  Sunbury has asserted that the facilities involved are transmission, while PPL characterizes them as distribution.  Both parties have filed extensive documentation and some witness testimony with both FERC and the Commission in support of their positions.   In order to arrive at a just and reasonable decision, it would appear appropriate that both sides have the opportunity to address this issue at an on-the-record hearing in which they may develop and support necessary findings of fact and conclusions of law; THEREFORE, 

IT IS ORDERED:

1. That the PPL Petition for a Declaratory Order is held in abeyance.

2. That the Sunbury Motion to Dismiss is denied.

3. That the PPL Petition for a Declaratory Order shall be assigned to the Office of Administrative Law Judge for hearings, and the issuance of a recommended decision.

4. That the Administrative Law Judge, the parties, and any intervenors to this matter shall address, among other relevant matters, the following issues of fact and law:

Whether the PPL facilities, located within the grounds of Sunbury SES, are best characterized as either “transmission” or “distribution” facilities, consistent with FERC’s Order of May 15, 2002.

If the facilities are distribution facilities, what compensation is owed to PPL for the past and continued delivery of electricity over PPL facilities to off-line generators at Sunbury SES?
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