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OPINION AND ORDER

BY THE COMMISSION:  



Before the Commission for consideration and disposition is the Petition for Reconsideration (Petition) filed on March 8, 2002, by Eleanore Zdziarski (Petitioner) relative to the Opinion and Order issued on February 22, 2002, in the above-captioned proceeding.  No response has been filed.  

History of the Proceeding



On January 29, 2001, a Formal Complaint was filed by the Petitioner
 alleging that UGI Utilities, Inc. – Electric Division (Respondent) had terminated service to her residence without proper authorization and had, thereafter, failed to promptly restore service.  The Respondent filed an Answer denying the material allegations of the Complaint. 



After proper notice, an evidentiary hearing was held on April 17, 2001, before Administrative Law Judge (ALJ) Richard M. Lovenwirth.  Both Parties were represented by Counsel.  On September 14, 2001, ALJ Lovenwirth issued an Initial Decision sustaining the Complaint.  The Respondent filed Exceptions on October 4, 2001.  No Reply Exceptions were filed.



On February 22, 2002, an Opinion and Order was entered granting the Exceptions and dismissing the Complaint.  As noted above, the Petitioner filed a Petition for Reconsideration.

Discussion



The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Co., 56 Pa. P.U.C. 553 (Opinion and Order entered December 17, 1985), as follows:  

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. §703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code to rescind or amend a prior order in whole or in part.  


In this regard we agree with the court in the Pennsyl​vania Railroad Company case, wherein it was stated that: 


Parties...cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them...what we expect to see raised in petitions for reconsideration are new and novel 

arguments, not previously heard or considera​tions which appear to have been overlooked by the Commission.  

Additionally, a Petition for Reconsideration is properly before the Commission where it pleads newly discovered evidence, alleges errors of law, or a change in circumstances.  



In her Petition, the Petitioner alleges that the Commission committed an error of law by denying her due process and by failing to adopt the ALJ’s Findings of Fact and Conclusions of Law.  The Petitioner further alleges that she never received a copy of the Exceptions filed by the Respondent.  As a result, she maintains that she was denied notice and an opportunity to be heard, in violation of her due process rights.  



The Petitioner was served by first class mail in accordance with our Rules of Administrative Procedure.  (See, 52 Pa. Code §§1.54-1.59).  As noted by the Petitioner, the Respondent filed a Certificate of Service indicating that the Exceptions were mailed on October 4, 2001.  It has long been the law of this Commonwealth that proof of a mailing (in this case, the Certificate of Service) raises a rebuttable presumption that the mailed item was received. (Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. Ct. 1997); PennDOT v. Grasse, 606 A.2d 544 (Pa. Cmwlth. 1991); Sheehan v. Workmen’s Comp. Appeal Bd., 600 A.2d633 (Pa. Cmwlth. 1991)).  



Furthermore, it is well-settled that the proof of mailing presumption is not nullified simply by a denial that an item was received.  (Id.)  Therefore, the Petitioner’s averment that she did not receive a copy of the Exceptions is insufficient to rebut the presumption that she did receive it.  Accordingly, we conclude that the Petitioner failed to establish that a due process violation occurred in this case.



The Petitioner further contends that the ALJ’s Initial Decision sustaining the Complaint should have been adopted by this Commission because the ALJ’s Findings of Fact were allegedly supported by substantial record evidence.
  This contention ignores the fact that we did not dismiss the Complaint due to a lack of substantial record evidence, we dismissed the Complaint because the Petitioner failed to carry her burden of proof. 



As noted in our Opinion and Order entered on February 22, 2002, as the proponent of an order of this Commission, the Petitioner was required to establish, by a preponderance of evidence, that her Complaint should be sustained.  66 Pa. C.S. §332(a).  In other words, it was necessary for the Petitioner to present evidence that was more convincing, by even the smallest amount, than the evidence presented by the Respondent.  (Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950)). 



As discussed in our Opinion and Order of February 22, 2002, the Petitioner presented evidence that her daughter-in-law did not call to have service disconnected.  The Respondent presented evidence that she did.  The Petitioner did not refute the Respondent’s evidence.  Additionally, the evidence presented by the Petitioner was inconsistent.  Therefore, the Petitioner’s evidence was not more convincing than that of the Respondent.  Finding that the Petitioner failed to sustain her burden of proof, her Complaint was properly dismissed.



Finally, the Petitioner contends that we erred when we failed to adopt the ALJ’s conclusion that the Respondent acted unreasonably, both when it discontinued service and when it did not restore service immediately upon being notified by the Petitioner’s son that the Petitioner had not requested termination of service.  As explained more fully in our Opinion and Order entered on February 22, 2002, it was reasonable, 

under the circumstances of this case, for the Respondent to act upon the request to terminate service made by a family member on behalf of an elderly relative.  Further, as we explained in our previous Opinion and Order, given the conflicting calls from relatives, who were not customers of record, the Respondent’s response to the reconnection request was not unreasonable.

Conclusion



The Petition fails to establish an error of law or any other basis for providing the relief requested.  Accordingly, we will deny the Petition; THEREFORE,



IT IS ORDERED:  That the Petition for Reconsideration of Eleanore Zdziarski is denied.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 9, 2002

ORDER ENTERED:  May 10, 2002

	�	As originally filed, the Petitioner’s son was the named party on the Complaint.  The Complaint was subsequently amended so that the Petitioner’s name replaced that of her son’s.  (Tr., pp. 5-6). 


	�	 “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  (Murphy v. Department of Public Welfare, White Haven Center, 480 A.2d 382, 386 (Cmwlth. Ct. 1994); Erie Resistor Corporation v. Unemployment Compensation Board of Review, 166 A.2d 96, 97 (Pa. Super. Ct. 1961)). 
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