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RECOMMENDED DECISION
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Allison K. Turner
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History


On August 14, 2000, Neal Kiner t/a Penn Telephone Systems (Complainant or PTS) filed this complaint against Verizon Pennsylvania, Inc. (Verizon or Utility) alleging that Verizon wants to charge $27.00 per phone line to change the billing name from Alan Bershad d/b/a Penn Telephone Systems (PTS) to Michael Savar d/b/a Penn Telephone Systems.  PTS owns and operates numerous pay phones, and the total charges would amount to about $20,000.



As relief, Complainant wants Verizon to change the billing name at no charge.



By letter dated September 5, 2000, Verizon requested an extension of time to file an Answer, in part to have time to review the case to determine whether a settlement was possible.



By letter dated September 6, 2000, The Office of Administrative Law Judge Scheduling Office granted the request.



On September 15, 2000 (before the end of the extension), Verizon filed and served its Answer, and also a Motion to Dismiss.  



On September 25, 2000, Michael A. Savar (Savar) filed a request to amend the name of the complainant.



October 25, 2000, Administrative Law Judge George M. Kashi served an Order denying the Motion to Dismiss, and requiring the Complainant to formally notify the Commission whether or not he requested a hearing on the complaint.  If no formal notice was received, then the Complaint would be dismissed.



Also on October 25, 2000, ALJ Kashi served an Order granting the request to amend the complaint by changing the name of the complainant to Michael A. Savar, President, Elgee–Savar, Inc. t/a Penn Telephone Systems (Complainant, Elgee-Savar/PTS, or PTS).



On November 7, 2000, Verizon filed a Second Motion to Dismiss.  Verizon moved to dismiss the Amended Complaint for lack of standing because the amended name of the Complainant is different than the name under which the account in question is subscribed.



By letter dated November 10, 2000, Michael A. Savar filed a response to clarify the standing of Elgee-Savar, Inc., t/a Penn Telephone Systems, and Michael A. Savar, President.



By letter dated November 21, 2000, Savar requested the scheduling of a hearing on the formal complaint against Verizon docketed at C-00004044.



An Initial Prehearing Telephone Conference was scheduled and held on Friday, January 5, 2001 at 10:00 a.m.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.  Elgee-Savar was not represented by counsel.  The ALJ informed Elgee-Savar that because it is a corporation, it must be represented by counsel in adversary proceedings, and must have an attorney at any hearing that was held.



After the prehearing, the parties were directed to engage in settlement discussions.  Savar informed the ALJ that no settlement had been reached and requested that a hearing be scheduled.



On January 22, 2001, the Commission issued a notice scheduling an Initial Hearing to be held in person on Thursday, March 15, 2001 at 10:00 a.m.



On or about January 30, 2001, after service of the hearing notice, the ALJ responded to inquiries from Michael Savar (Savar) about the procedures that would be followed in this case.  He was concerned that the case not be unnecessarily prolonged.



On February 5, 2001, the ALJ served Prehearing Order No. 2.



On February 14, Verizon filed Notice of Service of Interrogatories on Complainant, and on February 15, 2001, Verizon filed Notice of Deposition of D. Meadows, M. Savar and N. Kiner.  The Notice of Deposition was accompanied by a Notice to Plead.



On February 20, 2001, Alan C. Kohler, Esq., and with him Mark Stewart, Esq., filed a Notice of Appearance on behalf of Complainant.



On February 28, 2001, Counsel for Complainant filed a Motion for Continuance of the hearing set for March 15, 2001, and stated that Respondent did not object.  In a subsequent conference call, both counsel represented that they were working toward settlement.  Verizon agreed to an extension of the time for Complainant to file interrogatory answers, and to object to the Notice of Deposition, and Complainant agreed to file its discovery by a date certain.  Complainant emphasized that its primary focus was settlement, not discovery.



On March 1, 2001, Counsel for Complainant filed a letter confirming the schedule agreed to during the conference call, and that the Motion for Continuance was granted.  Hearings were scheduled to be held April 25 and 26, 2001.



On April 13, 2001, the parties filed a joint request for an indefinite extension, or failing that, at least a 90-day extension.



On April 19, 2001, the ALJ served a Prehearing Order granting a 90-day extension, and the hearings were rescheduled until July 25 and 26, 2001.  Also, the previously filed Notice of Service of Interrogatories and Notice of Deposition were ruled to be no longer effective.



By letter dated July 9, 2001 from counsel for Verizon, the parties again made a joint request for an indefinite continuance, and a stay, and sought to have the hearings scheduled for July 25 and 26, 2001 postponed accordingly.  The parties proposed that in January 2002, if not before, they participate in a conference call with the ALJ to update her, and to state whether they will require to have a hearing scheduled.  After consultation with the CALJ, the continuance was granted by Prehearing Order No. 4, which required that the parties contact the ALJ no later than December 31, 2001 to set up an informal conference call to report on the status of the case.



On or about January 2, 2002, the ALJ contacted the parties to find out the status of the settlement discussions.  Apparently they were still ongoing.  



A further prehearing telephone conference was scheduled for March 13, 2002.  This prehearing conference was held, although it was very brief.  The parties had reached a settlement in principle, and agreed to file a Joint Petition for Settlement within 10 days.



On March 21, 2002, the parties filed their Joint Petition for Approval of Settlement Agreement (Joint Petition or Petition).  The Settlement Agreement (Settlement), and Attachment A to the Settlement, which is an Agreement Regarding the Transfer of Partnership Property (Transfer).  This set of three (3) documents is filed with this Recommended Decision as Appendix A.



On April 15, 2002, Verizon and Elgee-Savar filed a Joint Statement in Support of the Settlement Agreement (Statement), which is attached to this Recommended Decision as Appendix B.

Summary of Terms and Conditions of the Settlement



The primary terms of the Settlement are as follows.  Verizon will file a revised tariff that provides that Transfer of Billing Name Change for “Coin or COCOT” customers shall be charged at $12.40 per line; the same charge for all other business customers shall remain at $27.75 per line; the tariff revision shall be filed by May 31, 2002.  Assuming Commission approval of the tariff change, after the effective date, upon request by Elgee-Savar, and assuming it meets credit requirements, Verizon will change the name on each telephone line in dispute to the current owner, presumably Elgee-Savar at a cost of $12.40 per telephone line.  Upon approval of the Settlement, the complaint shall be withdrawn without prejudice, and it shall remain without prejudice until the Settlement is fully implemented through entry of the Commission Order approving the tariff changes, after which it shall be considered to be withdrawn with prejudice.  If the Commission does not approve the tariff changes, complainant may file a new complaint.

Discussion



The Public Utility Code requires that rates charged to utility customers be just and reasonable, and that these rates not grant any unreasonable preference or cause any unreasonable prejudice or disadvantage to any customer or class of customers.  66 Pa. C. S. §§1301, 1304.  When this settlement is implemented, Verizon will create a new class of business customers, namely payphone service providers (PSPs), and apply a new rate to these customers that has not been litigated in a general rate case, and is based on a complaint by a single customer in that class.  However, Verizon and Elgee-Savar have jointly submitted a Statement in support of the Settlement (Appendix B) which demonstrates that there is legal and factual justification for treating PSPs as a separate class of business of customers, and that the rate is supported by a cost study performed by a Verizon office dedicated “to the handling of the telephone accounts nationwide for this class of customers.”  Statement, ¶¶2, 4-5, & 6.  The parties assert that:


In summary, the rates submitted by the Parties in the settlement of the above-captioned matter satisfies the tests articulated by the Courts with respect to the issue of discrimination under Section 1304.  Federal law has established a regulatory framework for charging payphone operators for LEC services differently from the general business class.  The rates set forth in the settlement are substantiated by a cost study performed at an office dedicated to the management of PSP accounts; the nature of the account name change service and associated billing currently rendered to the PSPs are different; and the rate differential set forth in the settlement has not resulted in any “injury” to the general business class of customers with respect to name change costs/charges.  For these reasons individually and collectively, the Parties submit that the settlement that they submitted on March 21, 2002 to resolve the above-captioned complaint is just and reasonable and not in violation of Section 1304 of the Public Utility Code.

Statement, ¶8.  I agree.

Conclusions of Law



1.
The Commission has jurisdiction over the subject matter and the parties.  66 Pa. C. S. §§1301, et seq.



2.
The Settlement proposed by the parties to resolve this complaint is in the public interest, and should be accepted by the Commission as such.

RECOMMENDED ORDER



THEREFORE,



IT IS RECOMMENDED: (Subject to Commission Review and Approval)


1.
The Joint Petition for Approval of Settlement is hereby approved, and that the Settlement Agreement Between Elgee-Savar t/a Penn Telephone Systems and Verizon Pennsylvania, Inc., is hereby adopted.  Upon entry of the Commission Order approving the proposed tariff changes per Paragraph 2 of the Order, the complaint docketed at C-00004044 shall be considered satisfied, and the file shall be marked closed.



2.
Verizon shall file a revised tariff that provides that Transfer of Billing Name Change for “Coin or COCOT” customers shall be charged at $12.40 per line; the same charge for all other business customers shall remain at $27.75 per line; the tariff revision shall be filed by May 31, 2002.  Assuming Commission approval of the tariff change, after the effective date, upon request by Elgee-Savar, and assuming it meets credit requirements, Verizon will change the name on each telephone line in dispute to the current owner, presumably Elgee-Savar at a cost of $12.40 per telephone line. 



3.
Upon approval of the Settlement, the complaint shall be withdrawn without prejudice, and it shall remain without prejudice until the Settlement is fully implemented through entry of the Commission Order approving the tariff changes, after which it shall be considered to be withdrawn with prejudice.  



4.
If the Commission does not approve the tariff changes, complainant may file a new complaint.

Date:
April 18, 2002



__________________________________








Allison K. Turner








Administrative Law Judge
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