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HISTORY OF THE PROCEEDINGS



On March 1, 2002, Gary G. Stauffer filed a formal complaint which, in paragraph 2, identified "Verizon" as the respondent and, in paragraph 3, named "Verizon Communications" as the respondent.  Paragraph 3 of Mr. Stauffer's complaint also alleged:  "This complaint is being made on behalf of all Verizon Ratepayers in the State Of Pennsylvania" (Complaint ¶3).  Moreover, paragraph 3 of Mr. Stauffer's complaint alleged that, "as far back as 1996 in anticipation of entering the long distance market," Verizon had in place "switches, multiplexers, fiber optics and various other equipment separate and distinct from the equipment used to provide local service" and that this "idle" equipment was carried on its books "in violation of PUC rules" instead of being "written off and removed [from its books] within a specified time limit."  As relief, Mr. Stauffer's complaint requested that "the Commission investigate the company's books and accounting practices as to how they accounted for this equipment" (Complaint at ¶3) and, if the investigation substantiates Mr. Stauffer's complaint allegations, that the Commission impose a monetary penalty on Verizon and require Verizon to refund any excessive rates collected (Complaint at ¶4). 



In response to Mr. Stauffer's complaint, Verizon Pennsylvania Inc. (Verizon) filed, on March 27, 2002, an answer with new matter and a motion to dismiss which contained similar allegations:  (1) that Mr. Stauffer's complaint is insufficient as to form, (2) that Mr. Stauffer lacks standing to complain about the matters raised in his complaint, (3) that the Commission lacks jurisdiction to entertain Mr. Stauffer's complaint, and (4) that Mr. Stauffer's complaint is insufficient in substance.



On March 30, 2002, Mr. Stauffer filed an answer to Verizon's motion.  On April 5, 2002, Mr. Stauffer also filed a reply to Verizon's new matter allegations.  Paragraph 11 of Mr. Stauffer's reply clarified Mr. Stauffer's complaint by alleging:  "The complaint, specifically, questions the accountability of equipment installed for long distance service as far back as 1996.  This includes the capitalization and depreciation of this equipment.  Since rates are based on the company's expenses and profits[,] any misrepresentation regarding the company's expenses for this equipment could have a demonstrable or negative effect on the rates being charged to Verizon Pennsylvania customers" (emphasis added).  

DISCUSSION


Verizon has asserted four grounds for dismissing Mr. Stauffer's complaint.  I shall separately analyze each of them.

I.
FORM


The Commission regulation at 52 Pa. Code §5.101(a)(2) permits a formal complaint to be dismissed without a hearing if the complaint is insufficient in form.  The Commission regulations at 52 Pa. Code §§1.35-.36 and 5.22(b) require a formal complaint to be executed (signed) and verified by the party in interest or his attorney. 



Although Mr. Stauffer's complaint purports to be filed on behalf of all Verizon ratepayers in Pennsylvania, Verizon emphasizes that the complaint is signed and verified only by Mr. Stauffer
 (Motion ¶¶9-10).  Consequently, Verizon argues that, insofar as Mr. Stauffer's complaint purports to concern all Verizon ratepayers in Pennsylvania, the complaint is insufficient in form.



Given that only Mr. Stauffer has signed and verified the complaint at Docket No. C-20027044, I conclude that Mr. Stauffer's complaint is insufficient in form as to any Verizon ratepayers in Pennsylvania other than Mr. Stauffer himself.  See Schellhammer v. Pennsylvania Public Utility Commission, 157 Pa. Cmwlth. Ct. 86, 629 A.2d 189 (1993).

II.
STANDING



The Commission regulation at 52 Pa. Code §5.101(a)(3) permits a formal complaint to be dismissed without a hearing if it fails to indicate on its face the complainant's standing to raise the issues alleged in the complaint.  To have standing to file a formal complaint under section 701 of the Public Utility Code,
 a complainant "must demonstrate a direct, immediate and substantial interest" in the subject matter of the proceeding.  Re Equitable Gas Co., 76 Pa. PUC 23, 28 (1992); Manufacturers' Association of Erie v. City of Erie - Bureau of Water, 50 Pa. PUC 43 (1976); 52 Pa. Code §5.22(a)(3).

A.
Representation of Self



In paragraph 14 of its motion, Verizon acknowledges that Mr. Stauffer has alleged his status as a Verizon ratepayer in Pennsylvania.  Nothing in Verizon's motion or Verizon's answer to Mr. Stauffer's complaint indicates that Mr. Stauffer is not a Verizon ratepayer in Pennsylvania.  Assuming that Mr. Stauffer is a payer of Verizon local rates in Pennsylvania, I am persuaded for the following reasons that Mr. Stauffer has alleged a direct, immediate and substantial interest in the subject matter of the complaint at Docket No. C‑20027044.

 

A person has a direct interest in the subject matter of a complaint if the person's interest is adversely affected by the action(s) challenged in the complaint. William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975).  Mr. Stauffer has asserted a direct interest by alleging that Verizon has overcharged him for local service.



A person has an immediate interest in the subject matter of a complaint if there is a close causal nexus between the person's asserted injury and the action(s) challenged in the complaint.  Id.  Mr. Stauffer has asserted an immediate interest by alleging that Verizon has charged him excessive local rates because it has unlawfully included in its local rates the cost of idle equipment carried on its books.



A person has a substantial interest in the subject matter of a complaint if the person has a discernible interest other than the general interest of all citizens in seeking compliance with the law.  Id.; Empire Coal Mining & Development, Inc. v. Department of Environmental Resources, 154 Pa. Cmwlth. Ct. 296, 623 A.2d 897, petition for allowance of appeal denied, 535 Pa. 625, 629 A.2d 1384 (1993).  Mr. Stauffer has asserted a substantial interest by alleging a personal pecuniary interest in having refunded to him any excessive local rates which he paid to Verizon.



Accordingly, I conclude that Mr. Stauffer has standing to file a complaint on his own behalf to question the lawfulness of the rates which he paid to Verizon.

B.
Representation of Others



In general, a person lacks standing to represent a third party who has the opportunity to speak and act for himself because, among other problems, the person claiming standing and the third party may not have identical interests in a particular subject.  Mid‑Atlantic Power Supply Association v. Pennsylvania Public Utility Commission, 746 A.2d 1196 (Pa. Cmwlth. Ct. 2000); Harrisburg School District v. Harrisburg Education Association, 32 Pa. Cmwlth. Ct. 348, 379 A.2d 893 (1977); Manufacturers' Association of Erie.  To illustrate, a resolution of the complaint at Docket No. C-20027044 which would satisfy Mr. Stauffer might not satisfy Verizon's other ratepayers.



Mr. Stauffer's complaint does not allege any facts which would confer on Mr. Stauffer the right to represent other Verizon ratepayers in Pennsylvania.  For example, Mr. Stauffer has not alleged that he is a lawyer authorized to represent someone other than himself in an adversarial proceeding before the Commission.  52 Pa. Code §§1.21-.23.  Nor has Mr. Stauffer alleged any agency relationship between himself and Verizon's other ratepayers which would authorize him to speak and act for other ratepayers and to bind them by his statements and actions.  See, e.g., SEI Corp. v. Norton & Co., 631 F. Supp. 497 (E.D. Pa. 1986); Bolus v. United Penn Bank, 363 Pa. Super. Ct. 247, 525 A.2d 1215 (1987), petition for allowance of appeal denied sub nom. United Penn Bank v. Bolus, 518 Pa. 627, 541 A.2d 1138 (1988); Re Equitable Gas Co.  





Moreover, Pennsylvania's General Assembly has statutorily conferred standing on specific government agencies to represent the interests of Pennsylvania ratepayers in proceedings before the Commission and other tribunals:  the Office of Consumer Advocate primarily represents residential customers while the Office of Small Business Advocate represents commercial and small industrial customers.  71 P.S. §§309-1 and 309‑2; 73 P.S. §§399.41-.42; see also Mid-Atlantic Power Supply Association.



Consequently, I conclude that Mr. Stauffer lacks standing to file a complaint on behalf of other Verizon ratepayers in Pennsylvania.

III.
JURISDICTION


The Commission regulation at 52 Pa. Code §5.101(a)(1) permits a formal complaint to be dismissed without a hearing if the Commission lacks jurisdiction over the subject matter raised by the complaint.



Paragraph 3 of Mr. Stauffer's complaint alleges that, with the expectation of soon being approved for entry into the long-distance market, Verizon has, for about six years, carried idle, long-distance equipment on its books and included the cost of this equipment in its local rates.  Characterizing these allegations as a challenge to Verizon's entry into long-distance service, Verizon contends that the Commission is not empowered to adjudicate complaints regarding the order of the Federal Communications Commission (FCC) which, in conformity with sections 271 and 272 of the Telecommunications Act of 1996,
 permitted Verizon to provide in-region, interLATA service in Pennsylvania through a corporate affiliate separate and distinct from the local exchange carrier known as Verizon Pennsylvania Inc. (Motion, ¶¶4-5 and 16).  Verizon argues that Mr. Stauffer's complaint should be addressed to the FCC.



Contrary to Verizon's portrayal of Mr. Stauffer's complaint, the thrust of Mr. Stauffer's complaint is not a challenge to the provision of long-distance service by a Verizon-affiliated company or to the rates charged for such service but, rather, is a challenge to Verizon's rates for local service in Pennsylvania based on Mr. Stauffer's allegation that Verizon ratepayers in Pennsylvania were overcharged for local service by Verizon's inclusion of the cost of idle, long-distance equipment in Verizon's local rates.  Complaints questioning rates for intrastate service are within the Commission's jurisdiction to decide.  E.g., Duquesne Light Co. v. Pennsylvania Public Utility Commission, 715 A.2d 540 (Pa. Cmwlth. Ct. 1998); 66 Pa. C.S. §§1301-1304, 1308, 1312, 1313, 1324, 1325, and 3001-3009.



Therefore, I conclude that the Commission has jurisdiction to decide Mr. Stauffer's complaint.

IV.
SUBSTANCE


The Commission regulation at 52 Pa. Code §5.101(a)(3) permits a complaint to be dismissed without a hearing if the complaint is "insufficient as to substance."  In considering a motion to dismiss for insufficient substance, "the complaint must be reviewed in the light most favorable to the complainant and should be dismissed only when it clearly appears that the complainant would not be entitled to relief under any state of facts."  Watson v. Bell Telephone Co. of Pennsylvania, 47 Pa. PUC 400, 403 (1974).  "For purposes of testing the legal sufficiency of the challenged pleading, a [motion to dismiss] . . . admits as true all well-pleaded, material, relevant facts, and every inference deducible from those facts."  Marinoff v. Bell Telephone Co. of Pennsylvania, 75 Pa. PUC 489, 491 (1991).



Thus, in ruling on Verizon's motion to dismiss, it is necessary to assume the truth of the facts pled by Mr. Stauffer:  (1) that, from 1996 onward, Verizon carried idle, long‑distance equipment on its books and included the cost of this equipment in its local rates charged to customers in Pennsylvania and (2) that Mr. Stauffer is a Verizon customer who pays local service rates in Pennsylvania.



To obtain relief, a person contesting existing utility rates must establish that the rates either violate the Public Utility Code, a Commission regulation, or a Commission order or exceed the applicable rate in a Commission-approved tariff.  E.g., Schellhammer; 66 Pa. C.S. §§315(a), 332(a), 701, 1303 and 1312(a); 52 Pa. Code §§5.21(a) and 5.22(a)(4).  Furthermore, no action against a utility pursuant to the Public Utility Code may be maintained unless brought within three years from the date at which the utility's liability arose except that, where a complaint contests a utility's rates, the Commission may order a refund of any overpayment made within four years before the complaint's filing date.  66 Pa. C.S. §§1312(a)
 and 3314(a).



The issue then is whether, under the facts alleged in Mr. Stauffer's complaint, the law would entitle Mr. Stauffer to some form of relief.  The disposition of this issue is governed by the Commission's Opinion and Order adopted June 23, 1994 and entered June 28, 1994 at Docket No. P-00930715 in Re Bell Atlantic-Pennsylvania, Inc., 82 Pa. PUC 194, whereby the Commission authorized Verizon
 to stop operating under the traditional rate base/rate of return regulation and to start operating under an alternative form of regulation allowed by Chapter 30 of the Public Utility Code, 66 Pa. C.S. §§3301-3009.



The Commission characterized traditional rate base/rate of return regulation as an impediment to telecommunications network modernization by observing that,

[u]nder the conventional scheme of rate base and rate of return regulation, a LEC [i.e., local exchange carrier] could not be expected to accept the responsibility of substantial infrastructure modernization investments without the reasonable assurance of having the opportunity to recover the value of and a fair return on such investments that were to be used and useful for the convenience of the public.  Correspondingly, rate base and rate of return regulation assured that the LEC in question would not commence such recovery until the installed facilities were indeed used and useful.

Re Bell Atlantic-Pennsylvania, Inc., 82 Pa. PUC at 238 (emphasis in original).



Additionally, the Commission explained that, "[u]nder the premises of Chapter 30, [Verizon] will be undertaking an increased risk in the accelerated deployment of its broadband network in accordance with [the Commission's] modifications to its Network Modernization Plan."  Re Bell Atlantic-Pennsylvania, Inc., 82 Pa. PUC at 238.  In particular, Verizon is being directed to deploy broadband facilities in "locations where conventional economic, financial, business or plain engineering justifications for such deployment may not exist.  In this respect, [Verizon] may install broadband facilities and bear the associated variable and fixed costs of the investment without realizing any corresponding streams of revenues in return, especially if such broadband facilities are not going to initially serve significant demand quantities for telecommunications services."  Re Bell Atlantic-Pennsylvania, Inc., 82 Pa. PUC at 238.  Consequently, the Commission reasoned that the "elimination of earnings floors or ceilings, concomitant with an expanded freeze on noncompetitive service prices, will require [Verizon] to expand their broadband deployment in search of increased earnings in an extensive and competitive market."  Id. at 239. 



The Commission found first that Verizon's then-existing rates were just and reasonable in conformity with section 1301 of the Public Utility Code, 66 Pa. C.S. §1301. Re Bell Atlantic-Pennsylvania, Inc., 82 Pa. PUC at 220-225 and 284; see also 66 Pa. C.S. §3004(a).  The Commission next approved an alternative form of regulation requiring Verizon, in pertinent part, to thereafter set its rates according to a Price Stability Mechanism (price cap) formula which would allow total annual revenues from noncompetitive services to increase or decrease from the prior year's total revenues from noncompetitive services as a result of tariff rate changes based on (1) the annual change in the Gross Domestic Product Price Index computed by the United States Department of Commerce minus (2) a productivity inflation offset of 2.93 percent.  Re Bell Atlantic‑Pennsylvania, Inc., 82 Pa. PUC at 216, 230-32 and 284; see also 66 Pa. C.S. §3004(d)(2).  Moreover, the Commission ruled that, to protect Verizon's most price‑inelastic services, Verizon's future tariff filings for noncompetitive services would generally have to be revenue‑neutral price changes within market baskets consisting of residential local, business local, carrier switched access and carrier special access.  Re Bell Atlantic‑Pennsylvania, Inc., 82 Pa. PUC at 242-43 and 285; see also 66 Pa. C.S. §3002 (definition of protected telephone service).  The Commission also froze Verizon's rates for protected services (residential local, business local, carrier switched access and carrier special access) until December 13, 1999.  Re Bell Atlantic‑Pennsylvania, Inc., 82 Pa. PUC at 217‑18 and 285.



Because the Commission-approved Price Stability Mechanism in Verizon's Chapter 30 Plan alternative form of regulation enables Verizon's local rates to be set without reference to Verizon's costs, I conclude that Mr. Stauffer's complaint is insufficient in substance because it fails to state a cause of action upon which relief is warranted under the law.   Accordingly, Verizon's motion to dismiss is granted.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of the complaint proceeding at Docket No. C-20027044.  66 Pa. C.S. §§701, 1301-1304, 1308, 1312, 1313, 1324, 1325, and 3001-3009.



2.
Because the complaint at Docket No. C-20027044 has been executed (signed) and verified only by Mr. Stauffer, the complaint is sufficient in form as to Mr. Stauffer but not as to any other Verizon ratepayers in Pennsylvania.  52 Pa. Code §§1.35-.36, 5.22(b) and 5.101(a)(2).



3.
Mr. Stauffer has standing to file, on his own behalf, a formal complaint questioning the lawfulness of Verizon's local service rates in Pennsylvania because, as a Verizon local service ratepayer in Pennsylvania, he has a direct, immediate and substantial interest in the subject matter of the proceeding.  52 Pa. Code §5.101(a)(3).



4.
As to Verizon ratepayers other than himself, Mr. Stauffer lacks standing to file a formal complaint contesting Verizon's local service rates in Pennsylvania.  52 Pa. Code §§1.21-.23 and 5.101(a)(3).



5.
The Commission has jurisdiction to entertain Mr. Stauffer's complaint which questions rates charged by Verizon for local service within Pennsylvania.  66 Pa. C.S. §§1301‑1304, 1308, 1312, 1313, 1324, 1325, and 3001-3009; see also 52 Pa. Code §5.101(a)(1).



6.
Mr. Stauffer's complaint is insufficient in substance because it fails to state a cause of action upon which relief can be granted under the law.  66 Pa. C.S. §§315(a), 332(a), 701, 1303 and 1312(a); 52 Pa. Code §§5.21(a), 5.22(a)(4) and 5.101(a)(3).



7.
Under Verizon's Chapter 30 alternative form of regulation approved by the Commission in 1994, Verizon's rates for local service within Pennsylvania are set according to a Price Stability Mechanism (price cap) based on the annual change in the Gross Domestic Product Price Index and a productivity inflation offset and are no longer set according to the traditional rate base-rate of return theory which included an analysis of Verizon's expenses.  66 Pa. C.S. §§3001, 3002 and 3004(d)(2).

ORDER


THEREFORE, IT IS ORDERED:



1.
That the motion to dismiss filed by Verizon Pennsylvania Inc. at Docket No. C-20027044 is hereby granted.



2.
That the formal complaint filed by Gary G. Stauffer at Docket No. C-20027044 is hereby dismissed for insufficient substance.  66 Pa. C.S. §703(b); 52 Pa. Code §5.101(a)(3).

Dated:  


















DEBRA PAIST








Administrative Law Judge

�	Mr. Stauffer filed his complaint on a Commission formal complaint form.  Paragraph 5 of the form contains a verification statement immediately above the line on which Mr. Stauffer signed his name to the complaint.   


�	66 Pa. C.S. §701. 


�	47 U.S.C. §§271-272. 


�	The four-year time frame in 66 Pa. C.S. §1312(a) is a special limitation on the Commission's substantive legal power to order refunds.  Metropolitan Edison Co. v. Pennsylvania Public Utility Commission, 62 Pa. Cmwlth. Ct. 460, 437 A.2d 76 (1981) (interpreting 66 P.S. §1153, as amended, which was the statutory predecessor to 66 Pa. C.S. §1312(a) and contained substantially the same wording). 


�	When the Commission's Opinion and Order were entered, Verizon was known as Bell Atlantic-Pennsylvania, Inc. 
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