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OPINION AND ORDER

BY THE COMMISSION:  



Before the Commission for consideration are the Exceptions filed by Columbia Gas of Pennsylvania, Inc. (Columbia) on April 11, 2002, to the Initial Decision of Administrative Law Judge Fred R. Nene (ALJ), issued in the above-captioned proceeding.  Reply Exceptions were filed by Leonard Valentine (Complainant) on April 18, 2002.

History of the Proceeding



This matter is an appeal of the determination reached in the Bureau of Consumer Services (BCS) Decision
 sustaining a high bill complaint filed by the Complainant and finding that the Complainant received an abnormally high bill for 850 Ccf of gas in the amount of $521.78 for usage between September 11 and October 10, 2000.



An evidentiary hearing was held on October 18, 2001, at which the Complainant appeared pro se.  By Initial Decision issued on March 25, 2002, ALJ Nene recommended that Columbia’s appeal be denied and that the Complainant’s Complaint be sustained.  Exceptions and Reply Exceptions were filed, as noted above.

Discussion



In its Exceptions, Columbia contends, inter alia, that the ALJ erred in sustaining the Complaint because the Complainant failed to satisfy his prima facie burden of proof under Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (Order entered March 14, 1980).



Waldron is the controlling case for high bill complaints involving com​plainants, such as the one in this case, who are unable to present direct evidence that their meter malfunctioned.  The meter in this case tested accurately as it was found to be operating 0.08% slow.  In Waldron, we stated that, while the accuracy of a meter is an important factor, complainants could nonetheless establish a prima facie case through 

evidence that:  (1) there were no prior consumption abnormalities; (2) there were no changes in occupancy; and (3) the complainants did not have the capacity to use the amount for which they were billed.  If a complainant establishes a prima facie case, the burden of production shifts to the utility to rebut the complainant’s evidence.  However, if a complainant fails to establish a prima facie case, his or her complaint must be dismissed.  



We conclude that the Complainant failed to meet his burden of proof in regard to the third factor of Waldron, supra, because he failed to establish that he did not have the capacity to use the amount for which he was billed.  We reached this conclusion based on our review of the record evidence that was presented in regard to the Complainant’s capacity.  



Evidence was presented that Columbia performed a high bill investigation and found that there were no leaks or foreign load.  Columbia tested the Complainant’s appliances, a 190,000 BTU furnace and a 40,000 BTU hot water heater.  No significant problem was discovered.  Columbia also noted that the Complainant had gas logs, which were not in use during the disputed period and a swimming pool heater, which was disassembled for the winter and, therefore, could not be tested.  The Complainant testified that the pool was opened in the beginning of May, (Tr., p. 7), and the pool heater was set to maintain the water temperature of the pool at a temperature between 84 and 86 degrees for the duration of the summer.  (Tr., p. 12).



Although both Parties agreed that the Complainant did not use 805 Ccf of natural gas during the one-month period, evidence established that the Complainant’s bills were estimated every other month, leaving usage over the period of June 12 through October 10, 2000, to not be billed until the October bill.  While this resulted in a monthly bill inconsistent with other month’s usage, the Complainant’s annual usage during the 

year ended October 2000, was similar to his annual usage during the year ended October 2001.  (Tr., p. 35).  Columbia redistributed the Complainant’s usage over the proper period and issued an adjusted bill accordingly.



Finally, evidence was presented that a pool heater such as the Com​plainant’s had the capability to consume the disputed amount, especially considering that the summer period of 2000, was eighty percent colder than the previous summer period.  (Tr., p. 69). 



Based on the above, it is clear that the Complainant failed to establish that he did not have the capacity to use the disputed amount.  Therefore, he failed to meet his burden of proof under Waldron, supra.  Further, we note that Columbia established that the pool heater had the potential to use the disputed amount.  Under these circumstances, we conclude that the ALJ erred in sustaining the Complaint.  Accordingly, we will grant Columbia’s Exceptions; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Columbia Gas of Pennsylvania, Inc., are granted.  



2.
That the Initial Decision of Administrative Law Judge Fred R. Nene is reversed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 23, 2002

ORDER ENTERED:  June 28, 2002

	�	Case No. 0876361, issued on April 28, 2001.
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