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:







:
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:

INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

I.  HISTORY OF THE PROCEEDING


On June 18, 2001, Laura E. Robichaw (Complainant) filed a formal complaint (Complaint) against PECO Energy Company (Respondent) with the Pennsylvania Public Utility Commission (Commission).  The Complaint represents an appeal from a decision of the Commission’s Bureau of Consumer Services (BCS) on an informal complaint filed by Complainant.  The BCS decision dated June 7, 2001, at BCS Case Number 0953098, stated that Complainant’s electric account balance at that time was $3,678.63.  BCS required Complainant to make a Customer Assistance Program (CAP) catch-up payment of $560.00 by July 5, 2001, and then beginning August 2001 pay a special budget amount of $155.00 a month ($140.00 budget bill plus $15.00 towards the arrears).  Complainant requests here that she be allowed to make the CAP catch-up payment on August 5, 2001 instead of July 5, 2001.



Respondent filed an Answer to the Complaint on July 9, 2001.  Respondent avers that Complainant’s account balance at that time was $3,787.45.  Respondent also avers that at that time Complainant’s average monthly bill was $125.00 and that her calculated budget bill was $138.00.



This case was assigned to me be Telephone Hearing Notice dated July 18, 2001.  On July 31, 2001, I issued a Prehearing Order which set forth procedural rules to be followed in this case.



The telephonic hearing commenced on September 11, 2001, as scheduled.  However, the hearing was adjourned due to the evacuation of Respondent’s office building in the aftermath of the terrorist attacks in New York and Washington, D.C.  A further telephonic hearing in this case was scheduled and held on December 5, 2001.



Complainant appeared pro se at the hearings and testified.



Respondent was represented at the hearings by Shari C. Gribbin, Esquire.  Respondent presented the testimony of Teresa Ferrier.  Ms. Ferrier is employed by Respondent as a regulatory assessor.  Respondent introduced four (4) exhibits.  PECO Exhibit 1 is a copy of an account statement for Complainant.  PECO Exhibit 2 is a copy of “History of Payment Terms – Laura Robichaw.”  PECO Exhibit 3 is a copy of a BCS decision dated January 17, 2001, at BCS Case Number 0874086.  PECO Exhibit 4 is a copy of a BCS decision dated June 7, 2001, at BCS Case Number 0953098.  All four (4) of Respondent’s exhibits were admitted into evidence.

II.  FINDINGS OF FACT


1.
Complainant, Laura E. Robichaw, resides at 1651 N. 60th Street, Philadelphia, PA 19151.



2.
Complainant resides with four (4) other persons including her daughter Laura L. Robichaw, age 26, her grandson Tylee Robichaw, age 8, another grandson Jamil Williams, age 7, and another grandson, Symir Anthony Lewis, age 1 month old.



3.
Complainant resides in a two-story house which has three bedrooms, one bathroom, a kitchen, dining room and living room.



4.
Complainant’s major electrical appliances include a refrigerator, washer and dryer, television, freezer, air conditioner window unit and a fan.



5.
On December 6, 1996, Complainant was enrolled in Respondent’s CAP Rate Program.  (PECO Ex. 2).



6.
As a CAP Rate Program participant, Complainant receives a 50% rate reduction on her first 500 kwh of energy usage each month.  (PECO Ex. 2).



7.
Complainant’s account balance on December 6, 1996, the day she was enrolled in the CAP Rate Program, was $1,185.10.  (PECO Ex. 2).



8.
Complainant’s last payment toward her electrical bill was made on April 4, 2000, in the amount of $80.00.  (PECO Ex. 1 at 4).



9.
Complainant has asthma.  She uses a machine for breathing which is powered by electricity.



10.
Respondent has received medical certifications from Complainant’s physician on February 13, 2001, March 19, 2001, April 17, 2001, May 21, 2001 and September 11, 2001.



11.
The medical certification which Respondent received on September 11, 2001 expired on October 11, 2001.



12.
On January 16, 2001, BCS rendered a decision on an informal complaint brought by Complainant.  BCS required Complainant to pay $1,253.36 by January 29, 2001.  (PECO Ex. 3).



13.
On June 7, 2001, BCS rendered a decision on another informal complaint brought by Complainant.  BCS required Complainant to make a CAP catch-up payment of $560.00 by July 5, 2001, and then beginning August 2001 pay a special budget amount of $155.00 each month ($140.00 budget bill plus $15.00 toward her arrears).  (PECO Ex. 3).



14.
Complainant’s recurring monthly household income and expenses are as follows:





Income




Expenses


Complainant’s Pension, SSI:  $578.00

Food:

$125.00










Rent:

$208.00



Daughter’s Public Assistance:$402.00

Gas:

$132.00










Telephone:
$  70.00



Totals



     ______



______







     $980.00


 
$535.00



15.
Complainant’s daughter, Laura L. Robichaw, receives food stamps valued at $172.00 each month.



16.
Complainant’s account balance as of the hearing on December 5, 2001, was $4,602.90.  (PECO Ex. 1 at 3).



17.
As of the hearing on December 5, 2001, Complainant’s average bill was $131.00 and her calculated budget bill was $145.00.

III.  DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant alleges that she cannot afford to make the payments under a schedule established by BCS.  BCS, in a decision dated June 7, 2001, on Complainant’s informal complaint, required Complainant to make a CAP catch-up payment of $560.00 by July 5, 2001, and then beginning August 2001 pay a special budget amount of $155.00 a month ($140.00 budget bill plus $15.00 toward her arrears).  Complainant’s arrears at the time was $3,678.63.



Complainant requests here that she be allowed to make the CAP catch-up payment on August 5, 2001 instead of July 5, 2001.  She also requests that she be allowed to pay $115.00 per month thereafter instead of $155.00 per month.



As of the hearing on December 5, 2001, Complainant’s balance on her electric service account was $4,602.90.  When asked by the presiding officer the reason why she accumulated such a large outstanding balance, Complainant testified that she believed that her arrearage may include the balance left on the account of the prior resident at the property.  However, Respondent’s witness, Teresa Ferrier, testified that the arrearage is based solely on the electricity usage of Complainant’s household.



Complainant admitted that she had last made a payment toward her electric bill on April 4, 2000 in the amount of $80.00.  She had not made any payments in the year 2001.  As Ms. Ferrier testified, Complainant’s poor payment history is the reason why her arrearage is so large.



In December 1996, Respondent enrolled Complainant in its CAP Rate Program.  The CAP Rate Program is for payment troubled, low income customers.  Respondent is providing to Complainant the highest level of assistance available to CAP Rate participants.  Complainant receives a 50% rate reduction on her first 500 kwh of energy usage each month.  However, even with this financial assistance, Complainant has failed to pay her electric bills on a regular basis.



Complainant’s failure to pay her electric bills more regularly is at odds with the financial information she provided at the hearing.  Complainant testified that her recurring monthly household income totals $980.00 and that her recurring monthly expenses total $535.00.  That leaves a difference of $445.00 each month ($980.00 - $535.00) which Complainant could be placing toward her electric bills.



I also note that Complainant has taken advantage of the Commission’s medical certification regulations (52 Pa. Code §§56.111-56.118).  Under the Commission’s medical certification regulations a utility may not terminate service to a customer certified by a physician to have a medical condition which would be aggravated by a cessation of service.
  See, 52 Pa. Code §56.11.  Complainant has asthma.  She uses a machine powered by electricity to breathe.  The last medical certification from Complainant’s physician was received by Respondent on September 11, 2001, and it expired on October 11, 2001.



In conclusion, evidence of record provides that Complainant has a very poor payment history, she is receiving the highest level of financial assistance offered by Respondent, and she has the ability to make the payments required under the BCS decision dated June 7, 2001.  Considering this evidence, I find no legal basis to deviate from the BCS decision.



Therefore, Complainant within sixty (60) days of the Commission’s final order in this proceeding, is required to become current with the BCS decision dated June 7, 2001.  Ms. Ferrier testified that the catch-up payment as of the hearing in this case was $1,335.00.



Complainant is also required, beginning with the next billing period subsequent to the Commission’s final order in this proceeding, to pay current budget bills plus $15.00 per month toward her account balance and continue making such monthly payments until the arrearage is liquidated.



As long as Complainant keeps this payment schedule, Respondent shall not suspend or terminate her service except for valid safety or emergency reasons, and Respondent shall not assess late payment or finance charges against Complainant.  If Complainant fails to keep this payment schedule, Respondent is authorize to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

IV.  CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S.  §332(a).



3.
Complainant failed to meet her burden of proof.



4.
Respondent has not violated any provision of the Public Utility Code, any Commission order or any Commission regulations.

V.  ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Laura E. Robichaw v. PECO Energy Company at Docket Number C-00015647 is dismissed.



2.
That beginning with the next billing period subsequent to the Commission’s final order in this proceeding, Complainant shall pay to Respondent her current budget bills plus $15.00 each month and continue making such monthly payments until the arrearage is liquidated.



3.
That Complainant, within 60 days of the Commission’s final order in this proceeding, shall be required to become current with the Informal Complaint Decision of the Bureau of Consumer Services dated June 7, 2001, at BCS Case No. 0953098.



4.
That as long as Complainant keeps the payment schedule stated in this order, Respondent shall not assess late payment or finance charges against Complainant.



5.
That, if Complainant fails to keep the payment schedule stated in this order, Respondent is authorized to suspend or terminate Complainant’s utility service 

in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

Date:
__________________

______________________________________







Charles E. Rainey, Jr.







Administrative Law Judge

	� 	However, the customer is still required to “equitably arrange to make payments on all bills.”  See, 52 Pa. Code §56.116.  I also note that a utility may petition the Commission for waiver from the medical certification procedures.  See, 52 Pa. Code §56.118.  


	�	The catch-up payment was calculated as follows:


			$155 (special budget amount)


			    x5 (utility bills)


			$775


				$   775 


			         +$   560 (CAP catch-up payment)


				$1,335 (catch-up payment)
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