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:

INITIAL DECISION

Before

KY VAN NGUYEN

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On September 12, 2001, Nancy Devlin, the late Edward Devlin’s wife
, (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  In the complaint, the Complainant alleged that in 2001 the Respondent obtained an actual meter reading and that it then rendered a bill for previously unbilled service which dates to 1992.  She further alleged that she requested the Respondent to provide her with all meter estimates and bills between 1992 and 2001, but that the Respondent did not give her a response.  She said she could not possibly owe the Respondent anything and that she wanted a refund.



On October 23, 2001, the Respondent filed an answer to the complaint, averring, among other things, that before the installation of an automatic reading device at the property on May 5, 2001, it did obtain an actual meter reading on January 15, 1992, and that, as of the date of this answer, the Complainant owed the Respondent $2,722.58.



On March 6, 2002, at 10:00 a.m., a hearing on the complaint was held.  The Complainant proceeded unrepresented.  The Respondent did not appear.



I delayed the hearing until 10:25 a.m. to allow for a possible late arrival by the Respondent.  Still, it did not appear.  Therefore, I conducted the hearing without it. 

FINDINGS OF FACT



1.
The Complainant’s husband, Edward Devlin, was a residential customer of the Respondent’s and took service at 2003 N. 15th Street, Philadelphia, Pennsylvania.  He passed away in 1982.  Since then, the Complainant has lived alone at this address and has paid the gas bills under her husband’s name (N.T. 6; Formal Complaint Form).



2.
On May 5, 2001, the Respondent installed an automatic reading device at her residence and obtained an actual meter reading.  Previously, her meter was also read on January 15, 1992.  The Respondent then rendered a bill for the period between January 15, 1992 and May 5, 2001 for the amount of about $4,400.  This amount was lowered to $3,300 and finally to $2,700 (N.T. 5-7, 12, 13, 16, 17; Answer to the complaint).



3.
The Complainant’s gas appliances consist of a stove, a range, a hot water tank and a heater (N.T. 8, 9).



4.
Between 1992 and 2001, the Complainant paid the Respondent whenever she received the Respondent’s estimated bills.  The amounts of bills varied, ranging from $17 to $48, $70, $137, $184, $219 and $288 (N.T. 7, 9, 10).



5.
The Complainant requested all reading estimates and bills between 1992 and 2001; the Respondent did not respond to that request (Formal Complaint Form).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles and in a case like this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent’s billing is incorrect or 

that the Respondent fails to comply with the Public Utility Code and the Commission’s regulations on rendering a make-up bill for previously unbilled utility service.

The make up bill for the period between January 1992 and May 2001



The Complainant’s husband was a customer of the Respondent’s.  He passed away 20 years ago and the Complainant has used the Respondent’s service in her husband’s name ever since.  She complained that, in May 2001, the Respondent installed an automatic reading device at her residence and obtained an actual meter reading.  The previous reading of her meter occurred in January 1992.  The Respondent then rendered a bill for the period between the two actual meter readings in January 1992 and May 2001, which amounted to about $4,400, which dropped to $3,300 and finally to $2,700.



The Complainant also testified that she has lived alone and on occasion at her residence after her husband’s death, that the heat was kept low, and that she could not possibly owe the Respondent anything when she paid all the bills as received.  I have no reason to disbelieve the Complainant.



The Respondent did not appear to shed light on the Complainant’s allegations and to explain how it came up with the disputed amount.  



Further, there is no evidence of record which would indicate that the Complainant owed the Respondent the makeup bill of about $2,700 for the period between January 15, 1992 and May 5, 2001.

Meter reading


Section 56.12 of the Commission’s regulations, 52 Pa. Code §56.12 (relating to meter reading; estimated billing; ratepayer readings), as it is relevant to this case, provides:


Except as provided in this section, a utility shall render bills based on actual meter readings by utility company personnel.

*    *    *


(4)
Estimate when utility personnel are unable to gain access.  A utility may estimate the bill of a ratepayer if utility personnel are unable to gain access to obtain an actual meter reading, so long as all of the following apply:


  (i)
The utility has undertaken reasonable alternative measures to obtain a meter reading, including but not limited to the provision of preaddressed postcards upon which the ratepayer may note the reading or the telephone reporting of the reading.


 (ii)
The utility, at least every 6 months, or every four billing periods for utilities permitted to bill for periods in excess of 1 month, obtains an actual meter reading or ratepayer supplied reading to verify the accuracy of the estimated readings.


(iii)
The utility, at least once every 12 months, obtains an actual meter reading to verify the accuracy of the readings, either estimated or ratepayer read.



The provisions above provide an exception to the rule that a utility must render a bill once every billing period
 to a residential customer based on an actual meter reading by utility personnel.  They provide for estimates for bills when utility personnel are unable to gain access to obtain an actual meter reading.  They allow, in particular, a utility to render estimated bills when utility personnel are unable to gain access to the meters as long as it gives its customers the opportunity to read the meters and report the readings on a preaddressed postcard provided by the utility, or to report by the telephone.  They also provide for a method of verifying the accuracy of meter readings by requiring a utility to obtain an actual meter reading or a ratepayer-supplied reading at least every 6 months or every 4 billing periods for utilities permitted to bill for periods in excess of 1 month, and 12 months.  The purpose of these provisions is to protect customers against utility billing errors, to verify the accuracy of the estimated readings, and to avoid the situation where a make-up bill for previously underbilled service would cripple a customer’s ability to pay.



Here, the Respondent read the meter in January 1992 and did not read it until about 10 years later, May 2001.  Ten years is a long period of time.  Obviously, it is not 6 months or 4 billing periods, or 12 months.  Therefore, I conclude that the Respondent has violated this section.

CONCLUSIONS OF LAW



The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint of Nancy Devlin against Philadelphia Gas Works at Docket No. F-00970598 is sustained.



2.
That the Complainant did not owe the Respondent any amount for the period between January 15, 1992 and May 5, 2001.



3.
That the Respondent cease and desist from further violations of the Public Utility Code and the Commission’s regulations.

DATE:  ______________________
_______________________________________







KY VAN NGUYEN







Administrative Law Judge

� 	Nancy Devlin is the Complainant.  Her husband, Edward Devlin, died 20 years ago (N.T. 6).


� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”


� 	In part, Section 56.2 (relating to Definitions) and Section 26.11 (relating to Billing frequency), 52 Pa. Code §§56.2 and 56.11, provide:





Billing month  -  A period of not less than 26 and not more than 35 days except in the following circumstances:





   (i)	An initial bill for a new ratepayer may be less than 26 days or greater than 35 days.  However, if an initial bill exceeds 60 days the ratepayer shall be given the opportunity to amortize the amount over a period equal to the period covered by the initial bill without penalty.





   (ii)	A final bill due to discontinuance may be less than 26 days or greater than 35 days but may never exceed 42 days.  In cases involving termination, a final bill may be less than 26 days.





   (iii)	In addition, bills for less than 26 days or more than 35 days shall be permitted if they result from a rebilling initiated by the company or customer dispute to correct a billing problem.





Billing period  -  In the case of public utilities supplying gas, electric and steam heating service, the billing period shall conform to the definition of a billing month; in the case of water and wastewater service, a billing period may be monthly, bimonthly or quarterly as provided in the tariff of the utility.  Ratepayers shall be permitted to receive bills monthly and shall be notified of their rights thereto.  52 Pa. Code §56.2.





   A utility shall render a bill once every billing period to every residential ratepayer in accordance with approved rate schedules.  52 Pa. Code §56.11.
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