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Procedural History



On February 13, 2001, Moshe Niv (Niv, Complainant or Customer) filed this complaint against the Philadelphia Gas Works (PGW, Company or Utility).  Niv avers that he is being billed for irregularly high amounts for gas service to his restaurant.  He avers that he only uses gas for cooking at the restaurant, and not for heating.  He avers that his bill for 3/00 was $2,068.22, and that his bill for 4/27-7/27 [2000] was $802.40.  He does not attach a bill to his complaint, but does attach a shut-off notice dated 01/17/2001 for unpaid bills in the amount of $1968.50.  He also attaches a copy of a hand-written listing of bills and payments made out by a PGW employee, presumably for 2000, showing both the March bill and the April through July bill as alleged, and showing payments in 2000 totaling $1504.50.  He avers that PGW has not complied with his request for a printout of consumption data.



He also alleges that PGW employees continually come during the lunch period, the mainstay of the business, and threaten to shut the gas service off, forcing payment over and above the usual bill.



He avers that no one could use as much gas as he is being billed for, and wants the PUC to investigate the irregular bills.



On March 9, 2001, PGW filed its Answer, in which it denies that the bills as rendered are inaccurate, and avers that the bills are based on actual readings as shown in the Billing and Payment statements attached to the Answer as Exhibit “A”.  



The Billing and Payment statements are not entirely clear.  The Bills page does not show any bill at all for 3/2000, although it does show a bill for 4/27 to 7/26 in the amount of $802.40.  The Payments page shows only 5 payments, four of which were made in 2001.  It does appear to show one payment made on August 24, 2000 in the amount of $28.61, while the list of payments attached to the complaint appears to show a payment of $200.00 on August 24, 2000.



This is a complaint from a commercial customer.  The file shows that the Commission undertook mediation review of the matter, that a report was filed on July 17, 2001, and that mediation review was closed on that date.



On July 18, 2001, the Commission issued a hearing notice scheduling an Initial In-person Hearing to be held on this case in the Philadelphia State Office Building on Tuesday, August 21, 2001, at 10:00 a.m.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.  



On August 7, 2001, the ALJ served a Prehearing Order, discussing the need to clarify issues raised by the pleadings, stating that Niv had the burden of proof, and establishing basic procedures to be followed before and during the hearing.



The hearing scheduled for August 21, 2001 was canceled and rescheduled at the request of PGW because of a pending labor action.  It was then rescheduled for September 7, 2001 but canceled and rescheduled at the request of the Complainant.  It was then rescheduled for August 29, 2001.  This hearing was convened, and PGW appeared, but Complainant failed to appear.  When the ALJ contacted Niv by telephone, he stated that he did not know the hearing was to be held that day, and thought it would be scheduled for another day.  He asked for a continuance.  A transcript of 11 pages was created.  The hearing was then rescheduled for November 5, 2001.  On this occasion, the hearing was convened, and both PGW and Niv appeared, but Niv pleaded that he was unready, that his attorney was not able to appear on that day, and that he had tried to communicate this to PGW.  He asked for another continuance.  A transcript of 15 pages was created.



Some of the issues were discussed on the record, and a brief transcript was created.  Niv has closed his business, and has requested that his gas service at that location be terminated.  PGW acknowledges that it has received the request, but avers that it has not been able to gain access to turn off the gas.  Niv provided a new mailing address and phone number on the record.  At the urging of the ALJ, the parties held discussions about the amount owed off the record.



The ALJ granted Niv’s request for a continuance on two conditions: 1) That Niv call her that very afternoon with his attorney’s name and address, and an available date for the hearing; otherwise, the case would be dismissed; and 2) that if the hearing was rescheduled and Niv failed to appear or was not ready to proceed, the complaint would be dismissed.  Niv did call the ALJ in the afternoon, and provided her with the name of his attorney and a hearing date, both of which were set forth in the following Interim Order.



On November 6, 2001, the ALJ served an Interim Order setting forth these terms and conditions.



On November 19, 2001, OALJ served a hearing notice scheduling a hearing to be held on this case on December 21, 2001.  The hearing was held as scheduled.  A transcript of 79 additional pages was created (Tr. 16-95).



Niv appeared and represented himself.  Neither he nor his business was represented by counsel as he had said would be the case.  He submitted Niv Exhibit 1 (2-page document – handwritten notes from PGW employee and shut-off notice); Niv Exhibit 2 (3-page document consisting of copies of letters Niv sent to PGW); Niv Exhibit 3 (copies of first pages from four bills); and, Niv Exhibit 4 (copy of letter from Niv’s accountant to PGW), which were admitted to the record (Niv 1-4).



PGW appeared and was represented by Laureto Farinas, Esq., who called one witness, Linda Pereira.  PGW submitted three exhibits, PGW Exhibit 1 (a 3-page document of billing and complaint analysis); PGW Exhibit 2 (a 4-page document of copies of computer screens about mistaken billed amount); and PGW Exhibit 3 (a 2-page document showing contacts with Niv as a customer), which were admitted to the record (PGW 1-3).

Findings of Fact


1.
The Respondent is Philadelphia Gas Works (PGW), which is a municipal entity that provides natural gas service to customers within the boundaries of the City of Philadelphia.



2.
The Complainant is Moshe Niv whose address at the time of the hearing was 7740 Summerdale Avenue, Philadelphia, PA 19115.  At one time, he owned and operated two restaurant businesses in Philadelphia, but both are now closed.  One was Mr. “J” Restaurant and Bakery at 1526 Sansom Street, Philadelphia, PA. 19103 (Mr. J’s).  Niv filed the complaint about service and billing at this address, and about billing amounts that were transferred from the Castor Avenue account and billed along with the Sansom Street billings. Niv Exhibit 3; Tr. 62-65.



3.
Mr. J’s was owned as a corporation.  Tr. 22.  Niv’s company was named Hatikva Corporation, Inc., and it also owned the business on Castor Avenue.  

Niv 4; Tr. 22, 25-26, 39-40



4.
The customer of record at 1526 Sansom Street was Moshe Niv, and the bills came in his name, not in the name of the business.  Tr. 21-22; Niv 3.  The records are kept under Account #91-1214-1790.  PGW Exhibits, Passim.  Niv himself is taking responsibility for the bill now that the business is closed, rather than leaving the amount due to be collected from the assets of the business.  Tr. 21-22, 30



5.
The other restaurant was located at 7638 Castor Avenue, Philadelphia, PA 19152.  Niv informed PGW that “…we ceased our operation of the restaurant [1st Fl.] in January 2000, and we vacated the apartment [2nd Fl.] in March 31st of this year.*** We had contacted PGW to request final readings before we completely vacated the building in March 2000, but no one appeared.  Nor did we have any access to the building after this date as we had to surrender our keys to the land lord.”  Niv 2, Third Page.  Records of some of the service provided at this location are kept under Account #8112141782.  Id.



6.
PGW’s records do not show that it received a request for discontinuation of service from Niv for 7638 Castor Avenue.  PGW’s records show that the business ceased in December 1999, but not an indication of when Niv vacated the premises.  When PGW terminated the service there for non-payment in September 2000, PGW received an application from another tenant requesting that service be turned on at that location.  When Pereira checked the application, there was no indication when the lease of that tenant took effect.  Tr. 57-58



7.
PGW billed Niv for service at the Castor Avenue address from January 2000 to September 2000.  The amount of the Castor Avenue bill including finance or late charges ($719.43 on Final Bill, PGW 1) was included in the bill sent to Sansom Street, but was not shown as a separate line item.  Tr. 61, 62-65.  PGW terminated service for non-payment in September 2000, and also received an application for service at that location in that month.  Tr. 59



8.
Niv wrote a number of letters and visited PGW offices about both accounts.  Niv. Exhs. 1 & 2; Tr. 27-28, 86-87; PGW 3



9.
For many  months, Niv’s bill included “double” the amount of $2,068.22.  Niv 1.  PGW’s records acknowledge that this amount was in error as early as January 17, 2001 (“appears charge doubled”).  PGW 3.  



10.
This was a repair service charge.  Eventually, PGW discovered a much more basic error, in that the true and correct amount that should have been charged for the repair actually was $206.87.  Tr. 82-85.  The decimal point must have been moved over in error when the amount was entered.  The double the amount of $2068.22 was supposed to be removed from his account.  Tr. 85.  However, PGW’s exhibits show that at least $2,068.22 was added to his account, because the balance shown increased by that amount.  PGW 2, Fourth Page, Lines 8-10



11.
PGW’s records show six (6) “on street collection” visits at Mr. J’s between August 23 and December 16, 2000.  There were two collection visits in December 2000.  There were other visits set for June 2, 2000, January 19, 2001 and August 15 2001 (this latter visit shows a PUC hold).  PGW 3



12.
PGW had installed an automatic meter reader (AMR) on the natural gas meter serving Mr. J’s at 1526 Sansom Street.  It did not function from December 1999 into July 2000, but it began functioning on or before July 26, 2000 reading.  Tr. 67



13.
PGW turned service on in the name of Moshe Niv for the Mr. J’s account on December 13, 1999.  The gas bills were estimated between then and April 27, 2000.  Tr. 67.  A special read was done for the period April 27-July 26, 2000.  The AMR began functioning for the July 26, 2000 read.  After July 26, 2000, all the bills were based on actual (AMR) readings.  Tr. 67-68; PGW 1



14.
When PGW receives a request to terminate service, but cannot get access to the property, it demands verification of the time when the customer vacated the premises.  A letter from the landlord, a final bill from another utility, etc. would be adequate proof.  Tr. 57-58



15.
In this case, although Niv tried to get his former landlord at Sansom Street to agree to allow PGW the access they desired, the landlord refused.  Niv testified that he and the landlord had a falling out over their business partnership, and relations between them are not at all good.  Tr. 47-48



16.
Niv closed Mr. J’s in October 2001.  PGW’s records show a request to terminate service in October 2001.  When PGW employees went to the address [after the restaurant was closed] to shut the service off, they could not gain access.  Tr. 57-58.  



17.
Niv testified that it was not easy to get through to customer service, if you come physically or by telephone.  He stated that he had to wait hours in the PGW Office to see a representative, and that it took maybe one or two hours on the phone.  Counsel for PGW agreed that Niv could have been on the phone for that period of time waiting for an answer.  Tr. 74-75



18.
Niv met with a PGW employee (Mr. Aponte) in their offices who said he could not give him a computer printout, but who did give him a handwritten list of bills and payments.  Niv 1, PGW 3.  The billed amounts on the list are the same as those provided on PGW 1, except the list stops at November 24, 2000, and it includes an amount for $2068.22 in March 2000.  The list of payments is entirely different than that on PGW 1.  There are seven (7) payments listed from December 30, 1999 to December 12, 2000 in the following amounts:  $100.00; $204.50; $200.00; $300.00; $250.00; $300.00; $250.00.  Niv 1.  None of these appear on PGW 1



19.
Niv submitted copies of pages from four (4) PGW bills, three (3) of which acknowledge payments in the amounts of $200.00, $250.00 and $150.00 respectively.  Niv 3.  Two of these payments coincide with those listed on Niv 1, and one was made in January 2001, after the last date on Niv 1.



20.
The PGW witness testified that the March 2000 amount of $2068.22 was based on two estimated bills for $325.00 and $802.40 and the final bill from Castor Avenue in the amount of $719.43, which add up to $2068.22.  Tr. 53-55.  Actually, these amounts total up to $1847.63.



21.
This same witness later testified that the billing amount of $2068.22 had never been issued as a separate bill, that it was for a repair charge, that it had been entered erroneously, that it should have been in the amount of $206.87, and that the last page of PGW 2 shows that the amount was deleted from Niv’s account because the amount is preceded by a minus sign, and that the amount was not identified on PGW’s other exhibits because it was a repair bill and not a usage bill.  Tr. 83-87.  Actually, the last page of PGW 2 shows Usage (U) and Late Payment Charges (LPC), and shows that the errant amount was added to the running balance, since it increased from $4,260.26 to $6328.48.  Id.  There are no other running account balances shown on any other PGW exhibits.



22.
The balances on the pages of PGW bills for September and November of 2000, and January and February of 2001 show balances beginning at $6,921.50 and ending at $7,997.69.

Discussion


The legislature passed the Natural ‘Gas Choice and Competition Act, codified at 66 Pa. C. S. §§ 2201-2212, which became effective on July 1, 1999, to provide for the restructuring of the natural gas industry in Pennsylvania.  As part of the restructuring process, the legislature directed the Commission to take jurisdiction over the Philadelphia Gas Works, although certain preexisting items, such as the tariff, will be allowed to continue until the completion of PGW’s restructuring case, which is to be filed no earlier than December 31, 2001, and no later than July 1, 2002.  66 Pa. C. S. § 2212 (d), (g).  Thus the Public Utility Code now applies to PGW and its customers.



For the time being, aside from the Public Utility Code, PGW’s tariff is the primary source of authority on its customer relations, but the Commission’s regulations on Residential Service for gas, electric and water utilities found at Chapter 56 of Title 52 of the Pennsylvania Code come into play where PGW’s tariff is silent.  This should also be true for Chapter 55, on commercial service.  Thus, both the tariff and the regulations must be examined in relation to this case.  However, neither counsel for PGW nor the witness ever referred to or cited PGW’s tariff.



The Commission clearly has jurisdiction to hear this complaint because it was filed in April 2001, many months after the effective date of the legislation that created the Commission’s authority over PGW.  The question is what power can be exercised with regard to events that occurred prior to July 1, 2000.  The Commission’s statute of limitations is 3 years from the date at which liability arose.  66 Pa.C.S. § 3314 (a).  Other statutes of limitations are codified in Pennsylvania law.  I will assume that the Commission’s statute of limitations applies, and that by analogy, the Commission may consider events up to three years before the filing of a complaint.  Here, that time period covers all allegations.



PGW litigated a rate increase request before the Commission.  PUC, et al. v PGW, R-00006042, et seq.  Evidence submitted for the record in that case provided some relevant background for this case, namely, A Stratified Management and Operations Audit of Philadelphia Gas Works, admitted to the record as Administrative Counsel Exhibit 1 (Admin. Cnsl. 1).  In July 1999, PGW implemented a new Billing Collection and Customer Service (BCCS) computer based program, which the audit report characterizes as “flawed” and “disastrous”, “which resulted in…loss of integrity of customer records, and poor customer service…”.  “In the fall of 2000, personnel were still trying to correct over 10,000 customer billing exceptions created by the BCCS conversion.”  Admin. Cnsl. 1 at VIII-1, VIII-14 – VIII-15XI-1, XI-5 – XI-9.  Much of the billing activity in this case took place during this time period.



Since PGW now comes within the Commissions jurisdiction, the allegations of this complaint fall under Section 1501 of the Public Utility Code (Code), 66 Pa. C. S. §1501, which provides:

§ 1501. Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C. S. §1501 (emphasis added); See also 66 Pa. C. S. § 1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the billing and collection practices of a public utility.  The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 56 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding Standards and Billing Practices for Residential Customers).  Counsel for PGW did not cite or rely on even one section of PGW’s tariff.  In this case, Chapter 56 would not apply because Niv is a commercial customer, and commercial service is covered by Chapter 55.  This would also probably limit the applicability of the Memorandum of Understanding (MOU) between the Commission and PGW to this case.  However, Section 1501 of the Code applies to all customers.



As the complainant, Niv has the burden of proof to show that his allegations are correct, and that he is entitled to the relief he seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) 



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



Finally, the Commission must be cautious about the use of hearsay evidence.  The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record.  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.



Most of the documents in this case, such as letters, that are hearsay were acknowledged and corroborated at least in part by the other side, e. g., Niv 4 which was requested by PGW, and Niv 2, which was corroborated by PGW 3.  Also, Niv corroborated that he met with PGW employee, Anne Marie Naugle, who did not appear at the hearing, although he did not corroborate what she reportedly said to him, or her reported actions.  Niv met with Anne Marie Naugle on June 7, 2001, and she made unidentified adjustments to his account balance based on that meeting.  Tr. 65 [Later these adjustments were said to be represented by PGW 2.]



In addition, the Commission requires that corporations be represented by counsel in adversary proceedings.  The ALJ had ruled that the actual customer of record here is a business entity, and appears to be a corporation, and that as a corporation, it must retain counsel to represent it at a hearing before the Commission.  Niv had then retained counsel briefly, but the attorney did not appear at the hearing.  Tr. 19-20; See also, Prehearing Order of November 6, 2001.  However, Niv presented very good arguments against the application of this rule to him in this case.  First, the account and the bill were always in his name, Niv 3and PGW 1, and he has always paid it personally.  Second, he is standing to make the bill good personally, as much as he can, and is not allowing the debt to PGW to become a liability of the business.  Tr. 21-22, 30.  Although the ALJ maintained the ruling, she opines that this case is an exception to the rule, and Niv should have been allowed to represent himself, rather than being held to the corporate form.



Niv alleges and testifies to a number of basic violations of the public utility’s duty to provide adequate and reasonable service to him as a customer.  These include persistently erroneous overbilling, unreasonable access either by phone or personal office visit, failure to properly discontinue service upon request, and harassing collection activity on erroneously high bills.  Attachment A lists many of these transactions chronologically.  The ALJ concludes that Niv has met his burden of proof on these allegations, and the PGW has not produced convincing rebuttal evidence to the contrary.  Although each point may not be included in the following discussion, the ALJ believes that she has covered all allegations and proofs in the four corners of the decision, including the findings of fact and Attachments A & B.  Niv’s complaint should be sustained in full.


Billing & Payment


This is a classic case of erroneous overbilling.  In February 2000, PGW performed a repair for Niv for which the charge was $206.80.  However, this charge was erroneously entered into his account as $2, 068.22.  This charge stayed on his account at least until June 2001, and appears to have remained there until his business closed.



Ostensibly, PGW discovered that Niv had been double billed for this charge of $2068.22 in January of 2001 and again in March of 2001.  PGW 3.  Hence a PGW employee finally tried to remove two charges in this amount, which would be a total of $4,136.44, in June 2001, at which time she also finally billed him the correct amount for the repair, $206.87.  PGW 2.  However, in this same exhibit, PGW shows that Niv was billed $2088.22 in March and $2,764.58 in February 2001, which two amounts total to $4,832.80.  PGW did not ever show the source of the February 2001 charge.  But if this exhibit is correct, PGW more than double billed Niv, and the total amount of $4,832.80 should have been removed from his account, and if the amount of $4,136.44 was ever effectively removed, which has not been shown, then PGW actually owes him an additional $696.36, which is the difference between the two amounts.



Correct billing for the services it provides is one of the most basic requirements of a public utility.  It is true that PGW had many billing problems caused by moving to a new computer system.  In July 1999, PGW implemented a new Billing Collection and Customer Service (BCCS) computer based program, which the audit report characterizes as “flawed” and “disastrous”, “which resulted in…loss of integrity of customer records, and poor customer service…”.  “In the fall of 2000, personnel were still trying to correct over 10,000 customer billing exceptions created by the BCCS conversion.”  Admin. Cnsl. 1 at VIII-1, VIII-14 – VIII-15XI-1, XI-5 – XI-9.  PUC, et al. v PGW, R-00006042.  Much of the billing activity in this case took place during this time period.  PGW’s witness Pereira acknowledged there were billing problems, but opined that most of the problems were worked out by about 6 months after conversion.  Tr. 69-70



It is difficult to countenance that PGW employees, who must have been fully aware of the billing problems, did not take quicker and more effective action to correct the whopping error they discovered in Niv’s bill.  The first internal acknowledgement was on January 17, 2001, and the first action was June 20, 2001.  PGW 2 & 3



Another basic requirement of the public utility business is to correctly credit customer payments to their accounts.  Here, PGW took and continues to take the position that it has received only a few small payments from Niv, PGW 1, page 2, and demands that he show proof of other payments.  However, copies of bills he submitted as exhibits for another purpose actually show payments not included in PGW 1, and these bills also corroborate payments handwritten by a PGW employee for Niv.  Niv 1.  Niv 1, which would otherwise be unreliable as hearsay was also corroborated by PGW 1’s listing of identical billing amounts, and PGW 3’s showing a meeting with Niv and Aponte in the office on January 17, 2001.  Therefore, I have concluded that the Commission may rely on the payment amounts shown there, and the listing of payments on PGW 1 is incomplete and unreliable.  All in all, Niv has shown payments during the disputed time period of $1754.50 between Niv 1 and Niv 3 (one of the payments acknowledged on one bill in Niv 3 does not appear on Niv 1), which should be added to the payments shown on PGW 1.  That total is $2289.82 ($1754.50 + $535.52 = $2289.82).



Another important requirement of public utilities is that the bill sent to their customers correctly unbundle and reflect charges for different services.  Here, apparently, all charges are included in one grand total without any break out.  That is, the amount transferred from Castor Avenue was included in the total amount, and only the current finance or late payment charges for that account were show separately on the bill.  I must assume that the charges for the repair service were also included in that amount.  Witness Pereira said that the addition and removal of those charges would not show on their exhibits or the bill because it would be handled separately as a repair.  Tr. 88-89.  Once again, it is difficult to accept that the mechanics of making up a bill and correcting it are not more transparent to PGW employees, let alone the Commission and the customers.



In fact this case highlights a major flaw in PGW’s presentation of its cases to the Commission, namely, the lack of any running balance on any of the exhibits presented.  Here, the only exhibit with partial running balances shown was added as an afterthought, to correct some very erroneous testimony, which might have even been considered perjurious had it been left to stand
.  18 Pa.C.S. 4902 (a), (b), & (d).  Although the customer has the burden of proof, PGW often, as here, has the burden of going forward with convincing rebuttal evidence, and in this case, it has clearly failed to do so.


Discontinuation of Service



When PGW receives a request to terminate service, but cannot get access to the property, it demands verification of the time when the customer vacated the premises.  A letter from the landlord, a final bill from another utility, etc. would be adequate proof.  Tr. 57-58.  PGW thus shifts the responsibility for its duty as a public utility to get a final 

consumption reading so that an accurate final bill can be calculated to the customer.  PGW does not cite to any rule in its tariff that permits this.



If this practice was used only in exceptional circumstances, it might appear to be reasonable.  However, in this case, after notification, PGW did not arrive to take a final reading at either the Castor Avenue or the Sansom Street premises before Niv had relinquished control of them.  At the Sansom Street premises, PGW has a functioning AMR in place, and therefore could have taken an AMR reading on or very close to the day Niv closed Mr. J’s and was no longer consuming natural gas at that location.  PGW had the means to make up a final bill for Sansom Street, and did not use them.



As for the Castor Avenue premises, PGW was certainly on notice that Niv was operating a restaurant at a different location, since he was a PGW customer there.  It is true that a businessman may operate two restaurants at different locations at the same time.  However, since PGW had a continuing relationship with Niv, it should have been able to cooperate with him to find out the actual status of the business and residence at Castor Avenue much earlier than it did, particularly since he notified PGW that he was vacating the premises, and subsequently sent PGW three letters on the subject by certified mail.



I conclude that PGW’s customer service to Niv in this regard was inadequate and unreasonable.


PGW Testimony Are Exhibits Prepared for the Case Are Unreliable



PGW’s testimony and exhibits about the location of the repair in question appear to be mostly inaccurate, or at least confused.  On PGW 3, the repair is referred to as being made at Castor Avenue.  Witness Pereira also initially stated that the repair was made at Castor Avenue, even though 1526 Sansom was shown at the top of the page she was referring to.  Finally she was able to refer to the original work order which showed that the repair occurred at 1526 Sansom Street.  Tr. 83-85.  Of course, in February 2000 when the repair was done, Niv had closed the restaurant on Castor Avenue, and had opened or was just opening Mr. J’s on Sansom Street.



PGW 1’s listing of payments by Niv is seriously lacking in comparison to Niv 1 and to the information show on its own bills sent to Niv.  It appears to be reliable as to actual billed amounts, also in comparison to these exhibits.



Witness Pereira’s testimony on the source of the $2068.22 charge is not completely unreliable because she corrected herself, but her credibility was seriously undermined.  But even the exhibits she relies on for her correction do not bear out her testimony.  According to PGW 2, PGW did not merely enter a $2,068.22 amount instead of a $206.87 amount, and then double bill Niv for that larger amount—PGW apparently billed Niv the $2068.22 amount plus an even larger amount of $2,764.58 so that the total wrongly billed amount was more than double the original error.  Moreover, on PGW 2, it appears that the $2,068.22 was not deleted but added to the account.  See Attachment A.



In any instance where the ALJ might be required to balance the testimony of Pereira against Niv’s evidence, the ALJ has relied on Niv.


Conclusion


As attachment A shows, Niv was a PGW customer at Sansom Street about 6 months before the Commission took jurisdiction over PGW.  Since it took jurisdiction, the Commission has been working with PGW, and has been directing and encouraging improvements in many areas, including customer relations.  Here, PGW had many opportunities to correct the problems it had created with Niv in billing and customer relations between July 1, 2000 and October 2001, when Niv closed his restaurant, but it did not do so.  This is a period of about 15 months, which is surely long enough for PGW to absorb and implement Commission intentions in these matters.  This is an egregious case of customer mistreatment, and in my opinion merits the assessment in the public interest of a civil penalty to reinforce the Commission’s policies.  The ALJ could count up a number of violations, or repetitions of violations, and come up with a relatively large fine.  However, since PGW claims to be financially troubled, and is before the Commission seeking increased rates, I will simply impose the maximum of $1000.00 for one violation as authorized by Section 3301 of the Code.

Conclusions of Law


1.
The Commission has jurisdiction over the subject matter and the parties.  66 Pa. C. S. §§101, et seq., 1501



2.
As the Complainant, Niv had the burden of proof to support and show that he is entitled to the relief he seeks.  66 Pa. C. S. §332 (a)



3.
Niv has met his burden of proof on all elements of his complaint.



4.
PGW’s rebuttal evidence appears to be consistently unreliable.



5.
PGW’s responses to this customer have been contradictory and extremely difficult for him to extract.  It appears that Niv’s bills for service at 1526 Sansom Street were never correct as rendered.  The first 5 months they were underestimated, and from March 2000 on, they included a greatly inflated erroneous amount for a repair.  PGW refused to acknowledge any errors in almost all of Niv’s many attempts to communicate this problem to PGW employees.



6.
It is appropriate and in the public interest to assess a civil penalty of $1000.00 against PGW in this case.  66 Pa. C. S. 3301

ORDER


AND NOW THEREFORE, IT IS ORDERED THAT:


1.
The complaint of Moshe Niv v. Philadelphia Gas Works, docketed at C-00014896 is hereby sustained, and the file shall be marked closed. 



2.
PGW shall adjust the amount of the final balance shown on PGW 1 by deducting the amount of $1754.50, which is the sum of the payment amounts on Niv 1 as corroborated by Niv 3, with the addition of the amount from Niv 3 not included on Niv 1 (Payment of $150.00 shown on February 22, 2001 bill).



3.
PGW shall adjust the final bill for 1526 Sansom Street by removing all charges accumulated after the date in October when Niv notified it that he had discontinued business and no longer needed service.  PGW shall waive and delete all late payment charges from the final bill amount for 1526 Sansom Street service.



4.
PGW shall adjust the final bill for Castor Avenue, 2nd Floor, back to March 31, 2000, as per the third letter in Niv 2, and the bill for Castor Avenue, First Floor, back to January 2000 as per the same letter, and adjust the final bill amounts on PGW 1 based on these reductions.



5.
PGW shall waive and delete all late payment charges associated with Castor Avenue from the final bill amount on PGW 1.



6.
PGW shall deduct the amount of $4,136.44 or $4,832.80, or the amount of $696.36, whichever is appropriate, from the final bill on PGW 1 unless it can show definitively that the appropriate amount has already been deducted.



7.
Within 20 days of the date of the Commission’s Order in this case, PGW shall calculate a new final bill amount based on the requirements in the Order, and send Niv a new final bill in that amount.



8.
Within twenty (20) days of the date of the Commission’s order in this case, PGW shall submit a check for $1,000.00 to:




Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265




____________________________

Allison K. Turner







Administrative Law Judge

Date:
April 12, 2002
Moshe Niv v. Philadelphia Gas Works

C-00014896

Time Line – 1526 Sansom Street

Account No. 9112141790

SA ID 8085660768

12/99

Turned service on in Niv’s name; AMR on meter – PGW 1; Tr. 67

2/00

Open new restaurant, Mr. J’s, at Sansom Street (lease provided) – Niv 2

2/00

PGW makes repair to stove – Tr. 83-85

1/24/00
PGW shows balance $920.24 – PGW 2

2/02/00
Bill - $2,764.58



Balance goes to $3,684.82 – PGW 2

3/03/00
Bill - $2.068.22



Balance goes to $5,753.04 – PGW 2

1/28-4/27/00
Estimated bill $325.80 – PGW 1



(AMR did not function to make up usage bill)

4/27-7/26/00
Special read bill $802.40 – PGW 1



(AMR began to function to make up usage bill as of 7/26)

July 1, 2000
Commission Jurisdiction attaches - 66 Pa. C. S. § 2212 (b)

8/14/00
PGW billed Castor to 8/3/00 to Sansom – PGW 3

8/22/00
PGW on street for collection at Sansom – PGW 3

9/21/00
On street for collection at Sansom – Id.

9/25/00
Collection at Castor Avenue, 2nd  Floor NPSO at Meter Index 4687 – Id.
ATTACHMENT A

Attachment A
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10/25/00
On street collection at Sansom – Id.

11/27/00
On street collection at Sansom – Id.

12/11/00
On street collection at Sansom – Id.

12/16/00
On street collection at Sansom – Id.

1/12 &
Phone contacts: PGW called Niv – PGW 3

1/16/01

1/17/01
PGW employees came to Mr. J’s to collect delinquent account or shut off gas service; the collection amount was $1,968.50 – Niv 1, PGW 3

1/17/01
Aponte CCDO reported customer (Niv) in office questioning repair



bill for Castor Avenue – looks like customer was billed twice – PGW 3

1/18/01
Field visit set for 1/19/01 – PGW 3

2/13/01
Formal complaint filed – Commission Records

2/22/01
Bill for $7,001.55 – Niv 3

3/01/01
Correspondence received – emailed Catherine Blazowski – looks like



customer was doubled billed $2,068.22 – PGW 3

3/09/01
Answer to formal provided to LF – PGW 3

05/22/01
Bill for $7,997.69 – Niv 3

06/20/01
Bill $206.87



Cancel $2,068.22



Cancel $2,068.22



Balance goes from $4,260.26 to $6,328.48 – PGW 2

8/14/01
Field visit set for 8/15/01 – PUC hold – PGW 3

8/28/01
Updated hold on account until 10/28/01 – Formal hearing scheduled for



8/29/01 – PGW 3

10/01

Niv closes Sansom Street restaurant – Tr. 35

Moshe Niv v. Philadelphia Gas Works

C-00014896

Partial Time Line – 7638 Castor Avenue

Account No. 8112141782

SA ID 9961183265

Jan. 2000

Niv closed down restaurant – Niv 2

March 2000
Niv notified PGW to come and take a final reading before he vacated the building, but nobody came.  Niv 2, Third Letter

March 31, 2000
Niv vacates apartment over restaurant – Id.

August 14, 2000
Billed Castor Avenue to Sansom Street – PGW 3

September 2000
PGW terminated service at Castor Avenue;




Received new application for service at Castor Avenue – Tr. 57-58




Niv letter to PGW about accounts for service in his name




at Castor Avenue and disputing bill – Niv 2

October 2000

Exchange of letters between Niv & PGW Re: discontinuation




 of service at Castor Avenue dispute over bill

January 3, 2001
Letter from Niv to PGW disputing amount owed for Castor




 Avenue – Niv 2

9/22/00, 11/22/00
Late charges for Castor Avenue appear on Samson Street bills

2/22/01, 5/22/01
 Niv 3

ATTACHMENT B

� 	Perjury is a false statement in any official proceeding which is material and which the witness does not believe to be true.  18 Pa. C. S. §4902.  Witness Pereira had previously stated [during a discussion on November 5, 2000?] the $2068.22 charge was in error although she denied this, and gave a patently false explanation of it under oath.  Tr. 53-55; See Findings of Fact 20 &21.  She did later correct this testimony.  Tr. 83-87
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