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OPINION AND ORDER

BY THE COMMISSION: 


Before the Commission for consideration are the Exceptions filed with respect to the October 23, 2001 Initial Decision (I.D.) of Administrative Law Judge (ALJ) Debra Paist.  Exceptions were filed by John Neilson, Shannondell, Inc. and Audubon Land Development Corporation (collectively Respondent Neilson) on November 13, 2001.  On November 26, 2001, Pennsylvania-American Water Company (Respondent PAWC) filed Reply Exceptions.  On November 27, 2001, Audubon Water Company (Complainant) filed Reply Exceptions.

Brief History of the Proceeding 



On February 23, 2001, Complainant, a certificated public utility which provides water service to approximately 2,400 customers in Lower Providence Township, Montgomery County, filed a Formal Complaint against John Neilson, Shannondell, Inc., Audubon Land Development Corp., Audubon Properties, Inc., Providence Builders, Inc. and such other corporate entities related to John Neilson, and individuals involved in the subject matter of this proceeding, and Respondent PAWC.  The Formal Complaint, which later was amended, and which included a separate request for interim emergency relief, sought to enjoin Respondent Neilson’s construction of a private pipeline for the purpose of providing a water supply to an age restricted multi-phase housing development proposed by entities related to Neilson.



After filing a responsive Answer to the Formal Complaint, Respondent PAWC and Complainant reached certain assurances and clarifications regarding PAWC’s supply of water to Respondent Neilson for the purposes of having this supply sub​sequently transported to the proposed development.  On receiving such assurances, Complainant filed a Petition to Withdraw pursuant to 52 Pa. Code §5.94, on March 7, 2001.  (I.D., p. 4).  Respondent Neilson objected to the withdrawal.  By Initial Decision 

of October 23, 2001, ALJ Paist rejected Respondent Neilson’s objections and permitted Complainant to withdraw its Formal Complaint. 

Discussion



Prior to arriving at her recommendation in this proceeding, ALJ Paist reached six Conclusions of Law (I.D., pp. 13-14), which we shall adopt and incorporate herein by reference, unless expressly or by necessary implication, the ALJ’s Findings of Fact and Conclusions of Law are reversed or modified by this Opinion and Order.

ALJ Paist, on consideration of the positions of the Parties, concluded that the Formal Complaint of the Audubon Water Company should be deemed withdrawn without prejudice pursuant to 52 Pa. Code §5.94(a).  In reaching this determination, ALJ Paist necessarily considered the specific objections to withdrawal interposed by Respondent Neilson.  Specifically, Respondent Neilson contended that the Formal Complaint should not be withdrawn based on the following arguments:  

(1)
that Respondent Neilson had a right to receive water from Respondent PAWC at a point inside its service territory and to transport water supplied through a pipeline to a point of consumption outside of Respondent PAWC’s service area; 

(2)
that a question of fact existed as to whether or not the proposed Shannondell retirement development would be within Complainant’s service territory; 

(3)
that supplying water to the proposed development would not constitute de facto public utility service; and, 

(4)
that Respondent Neilson would question the Complainant’s fitness to serve the proposed Shannondell development.  

(I.D., pp. 8-11).  

The ALJ considered and rejected the foregoing arguments proffered by Respondent Neilson and recommended that the Complainant be withdrawn.  Whereupon, Exceptions were filed as noted above.  

We are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings. (University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984)).  Any Exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.


We note that in its Exceptions Respondent Neilson raises three points of error.  First, Respondent Neilson argues that the ALJ erred in concluding, as a matter of law, that PAWC’s tariff would prohibit “point of delivery” service.  (Exc., pp. 3-5).  Second, Respondent Neilson objects to the ALJ’s conclusion regarding the location of the proposed Shannondell development as within the certificated territory of the Complainant.  (Exc., pp. 5-6).  Third, Respondent Neilson argues that the ALJ’s conclusion that the issue of whether its service to the proposed development would constitute de facto utility service was not ripe adjudication is erroneous.  (Exc., p. 7). 

We note that the issue presented to the Commission does not directly concern the merits of the Complainant’s allegations.  Furthermore, the precise question involved does not require us to dispose of the substantive issues raised by Respondent Neilson in its Exceptions, notwithstanding we are invited to do so.  (See University of Pennsylvania v. Pennsylvania Utility Commission, supra.).  Rather, the question before us is whether or not, under the facts of this case, it was permissible to permit Com​plainant to withdraw its Complaint and Petition for Emergency Relief.  Complainant, after receiving written assurances and clarifications from Respondent PAWC through a March 2, 2001 letter, and accompanying excerpts from Respondent PAWC’s tariff, contends that its Complaint has been satisfied and/or is rendered moot.  (I.D., p. 13).  The presiding ALJ concluded that the Complainant’s position is appropriately supported by substantial and competent record evidence.  We agree. 

It is well settled that the withdrawal of a pleading in contested proceedings is governed by 52 Pa. Code §5.94.  Pa.PUC v. Contel of New York, Inc., Docket No. R‑901778 (Order entered February 4, 1991).  Further, the Complainant, as the proponent of a rule or order from the Commission and the party with the burden of proof, should not be required to prosecute an action where its concerns have been addressed and there is no longer a need for this Commission to afford the complaining party relief.
   

Accordingly, we shall adopt the ALJ’s Initial Decision in its result and without prejudice to the underlying rationale asserted by the Parties relative to the result.  However, we shall not in the context of this proceeding, and based on this record, resolve substantive issues presented by the merits of the Formal Complaint or raised in the Exceptions of Respondent Neilson.  We shall, therefore, consistent with the reasoning contained in this Opinion and Order, adopt the Initial Decision in its result;  THEREFORE, 



IT IS ORDERED:



1.
That the Exceptions of John Neilson, Shannondell, Inc. and Audubon Land Development Corporation are denied.  



2.
That the Initial Decision of Administrative Law Judge Debra Paist is hereby adopted to the extent that it is consistent with this Opinion and Order.  



3.
That Audubon Water Company’s Petition to Withdraw the Formal Complaint docketed at C-00014969 is granted.



4.
That the Secretary shall mark this matter closed.







BY THE COMMISSION,






James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  May 9, 2002

ORDER ENTERED:  May 10, 2002

� 	By letter dated December 20, 2001, counsel for the Complainant requested that the Commission accept its late filed Reply Exceptions.  Reply Exceptions were due to be filed on November 26, 2001, but were inadvertently filed on November 27, 2001, at or about 8:30 a.m.  (See cover letter accompanying said filing).  





�	We duly note the Complainant’s concerns that its withdrawal is contingent upon certain clarifications and assurances provided by PAWC and is without prejudice. 
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