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I.  HISTORY OF THE PROCEEDING



All of the above captioned Complaints were filed on August 21, 2000, against the Reading, Blue Mountain and Northern Railroad Company (Railroad or Company).  All of the Complaints were pro se.  The Complaints generally alleged safety issues concerning the Railroad's timber cribbing wall which was collapsing onto Lower Railroad Street in Girardville Borough (Borough), Schuylkill County (County), Pennsylvania.



The Railroad and the various governmental agencies filed timely responses to the Complaints.  Included in the responses from the Company and the Pennsylvania Department of Transportation (Department) were requests to dismiss all of the complaints for lack of subject matter jurisdiction because there was no allegation of involvement with a rail-highway crossing.  None of the complainants responded to the requests for dismissal.  By Order Denying Motions, dated June 1, 2001, I denied both Motions and, in the absence of any allegation about the involvement of a grade crossing, based jurisdiction on Section 1501 of the Public Utility Code.  Public Utility Code, 66 Pa. C.S. §1501.



By letter dated June 14, 2001, the Commonwealth of Pennsylvania, Department of Transportation, filed a Petition For Reconsideration (Petition).  The Petition alleged that, because the Commission's jurisdiction was based on Section 1501, the Commission would not be exercising its rail‑highway safety and cost allocation powers pursuant to Sections 2702 and 2704 of the Public Utility Code.  66 Pa. C.S. §§2702 and 2704.  The Petition continued that in the absence of rail‑highway jurisdiction the Commission lacked authority to allocate costs and responsibilities to the Department.  The Petition included a Certificate of Service for all of the parties to the case.  No party responded to the Department Petition.  By Order Granting Petition For Reconsideration, dated July 12, 2001, I dismissed the Department as a party respondent to the case.



A hearing was held on September 25, 2001, in the Girardville Municipal Building in Girardville Borough, Schuylkill County, Pennsylvania.  The Borough presented the prepared direct testimony of its engineer and oral testimony from three witnesses (two of whom were Complainants).  The County and Railroad presented oral testimony from one witness each.  The County presented six photographs as exhibits.  The Railroad presented two photographs as exhibits.  The Commission's Bureau of Transportation and Safety (Bureau) presented one witness and six photographs as exhibits.  The transcript includes 122 pages.  No briefs were filed.

II.  FINDINGS OF FACT


1.
The retaining wall in question is located along Lower Railroad Street in Girardville Borough, Schuylkill County, Pennsylvania.  Girardville Exh. 1 at 2.  Schuylkill Cty. St. 1 at 1.  Tr. 12-13.



2.
The daily traffic volume on Lower Railroad Street is less than 500 cars per day.  Girardville Exh. 1 at 2.



3.
The Lower Railroad Street area is primarily residential with limited pedestrian traffic.  Girardville Exh. 1 at 2.



4.
The retaining wall is constructed using railroad ties and stone (cribbing) as building materials.  The wall ranges in height from 0 feet to 8 feet, and retains fill material along and parallel to Lower Railroad Street.  The fill material also slopes upward from the top of the cribbing at approximately a 2:1 slope for an additional 0 to 5 feet in elevation.  Girardville Exh. 1 at 2-3.  Schuylkill Cty. St. 1 at 1.  Tr. 13, 16, 85.



5.
The fill supports one set of railroad tracks, which is an active line of the Reading, Blue Mountain and Northern Railroad Company.  Girardville Exh. 1 at 3. Schuylkill Cty. St. 1 at 1.  Tr. 17.



6.
The wall along Lower Railroad Street is approximately 210 feet long.  Girardville Exh. 1 at 3.  Schuylkill Cty. St. 1 at 1.  Tr. 17.



7.
Deterioration of the retaining wall is evident where stones have fallen out from between timbers, part of the embankment is eroding and timbers have begun to rot.  Additionally, timber members situated perpendicular to the face of the wall and projecting into the fill have deteriorated and completely sheared.  Girardville Exh. 1 at 3.  Schuylkill Cty. St. 1 at 1.  Schuylkill Cty. Exh. 1-2.  Bureau Exh. 1.  Tr. 17, 56, 59-60, 75, 85.



8.
Roots from the trees that are on the embankment are pushing against the back of the cribbing.  The tree trunks are leaning toward the roadway.  Portions of the walls should be reinforced where the timbers have sheared that are perpendicular to the wall and extend into the fill.  Girardville Exh. 1 at 3.  Schuylkill Cty. St. 1 at 2. Schuylkill Cty. Exh. 4-5.  Tr. 18.  



9.
The Borough will not agree to perform and/or pay for any portion of required work to repair or maintain the wall or the Railroad embankment. Girardville Exh. 1 at 3-4.



10.
The Borough has never performed any maintenance on or improvements to the timber cribbing or the Railroad embankment.  Girardville Exh. 1 at 4.



11.
The County will not agree to perform and/or pay for any portion of required work to repair or maintain the wall or the Railroad embankment. Schuylkill Cty. St. 1 at 2.



12.
The County has never performed any maintenance on or improvements to the timber cribbing or the Railroad embankment.  Schuylkill Cty. St. 1 at 2.  Tr. 19.



13.
The retaining wall is generally plumb and not tipping over.  However, there are portions of the wall where the stones are dislodged and where the timbers extending into the embankment have failed.  Schuylkill Cty. Exh. 2-3.   Tr. 14-15, 17.



14.
Lower Railroad Street is not supported by the cribbing.  Tr. 19.



15.
The Railroad owns the property where the cribbing wall and track are situated.  Stipulated.  Tr. 22, 65.



16.
The distance between the cribbing wall and the track increases as one travels from the crossing towards William Street.  Tr. 22-23.



17.
There are areas where erosion of the embankment has occurred under the railroad bed, tracks and ties. Schuylkill Cty. Exh. 6.  Tr. 25-27.



18.
The cribbing wall was not in imminent danger of failure.  Tr. 26‑27, 101‑102.



19.
Occasionally, parts of the cribbing wall have fallen onto Lower Railroad Street, and Borough employees were used to clear the street.  In addition, children play occasionally on the top of the embankment and the wall.  Tr. 43.



20.
Within the year prior to the hearing, one or two timbers and rocks had been dislodged from the top of the wall.  The timbers wedged themselves between the utility pole (at the intersection of William and Lower Railroad Streets) and the wall.  Tr. 47-49, 57-58.  Railroad Exhs. 1-2.



21.
If the wall or a major portion of it collapsed onto Lower Railroad Street, vehicles, pedestrians and emergency service vehicles would have restricted access to Upper Railroad Street.  Tr. 47-48.



22.
The utility pole at the intersection of William and Lower Railroad Streets is owned by PPL and carries Verizon and Service Electric Cable Television wires, as well.  Tr. 54.



23.
There is a drainage ditch on the far side of the track from Lower Railroad Street and a pipe under the tracks at the crossing.  In past years the ditch would become blocked, and water would not flow through the pipe.  At those times heavy rains would cause water to flow underneath the track and through the cribbing.  Tr. 57, 60-61.



24.
There is a sewer line bored underneath the cribbing wall near the intersection of William and Lower Railroad Streets.  Tr. 58.



25.
The vibrations from passing trains can cause the rocks to fall out of the cribbing wall.  Tr. 59.



26.
Approximately two trains per day use the track and crossing at issue.  Tr. 65.



27.
The maximum train speed is 20 m.p.h.  Tr. 65.



28.
With respect to trees which may have root systems pushing the wall or trunks and branches overhanging the wall, the Railroad was willing to supply some manpower, a backhoe, dump truck, chain saws, etc. to work with area volunteers to remedy that portion of the problem.  Tr. 67.



29.
Areas of erosion under the track can be fixed by replacing the ballast under the track.  Tr. 68.



30.
Rocks falling from the wall pose a threat to vehicular and pedestrian traffic.  Tr. 70.



31.
After the Railroad received a report that some of the timbers had fallen from the wall, it sent a maintenance crew to remove the timber and clean up the area.  Tr. 71.



32.
The area of the cribbing wall which shows the most deterioration is at the intersection of William and Lower Railroad Streets.  At that point the top of the wall is approximately 23-24 feet from the centerline of the railroad tracks.  In the event that portion of the wall failed completely, the remainder of the embankment and fill would be sufficient to maintain the safety of the rail operations.  Tr. 85-88, 105-106.



33.
Bureau Exh. 1 was a photograph of the wall at the intersection of William and Lower Railroad Streets.  At that point the wall is approximately 9 feet high.  The photo shows stones and rotted pieces of timber which have fallen from the wall.  That portion of the wall is approximately 23-24 feet from the centerline of the tracks.  Bureau Exh. 1.   Tr. 87-88. 



34.
Bureau Exh. 2 was a photograph showing a close-up of the wall deterioration shown in Bureau Exh 1.  Bureau Exh 2.  Tr. 88.  



35.
Comparing Bureau Exh. Nos. 1 and 2 shows that one of the timbers on the top of the wall which was showing on Exh. 1 was removed because it does not appear in Exh. 2.  Bureau Exhs. 1 and 2.  Tr. 89.



36.
Bureau Exh. 3 was a photograph depicting the center portion of the wall which is constructed of timber only.  Bureau Exh. 3.  Tr. 89-90.



37.
Bureau Exh. 4 was a photograph illustrating a view of the tracks which showed the utility pole at the intersection of William and Lower Railroad Streets and the condition and size of the embankment between the two points.  Bureau Exh. 4.  Tr. 90.



38.
Bureau Exh. 5 was a photograph illustrating that the distance between the cribbing wall and track increases as one moves away from the crossing and towards William Street.  Bureau Exh. 6.  Tr. 90-91.



39.
Bureau Exh. 6 was a photograph illustrating the vegetation growing near and above the wall and the transition from cribbing to timber construction materials.  Bureau Exh. 6.  Tr. 91-92.



40.
If the wall failed, the debris would encroach onto Lower Railroad Street and block access to vehicular traffic.  Tr. 100-101.

III.  DISCUSSION
A.
JURISDICTION


The first issue which must be clarified is the basis for this Commission's jurisdiction.  As noted in the History of the Proceeding, I dismissed the Department because there was no allegation of the existence of a rail-highway crossing in the pleadings.  Without such an allegation, I found there was jurisdiction because there were allegations that the wall was a railroad facility which was in an unsafe condition.  See, Order Granting Petition For Reconsideration, dated July 12, 2001.  On the record the Railroad confirmed the validity of that ruling by stipulating that the wall was on Railroad property.  See, Finding of Fact 15.  I find that the ruling I entered in the Department's favor was correct at the time of entry because at that time there was no allegation of the existence of a rail‑highway crossing.



However, the factual context changed on the day of hearing when I personally viewed the wall and when the parties presented descriptions of its location on the record.  I have found that the wall is approximately 210 feet long and tapers from a height of 8 feet to 0 feet.  See, Finding of Fact 4.  This evidence is strongly reinforced by the photographs introduced by the Bureau which show various views of the wall, its deterioration and the crossing to which it leads.  Bureau Exhs. 1-6.  (A single set of tracks crosses Lower Railroad Street.)  In my mind the photos clearly show that the wall is part of the approach to the crossing.  Admittedly, the deterioration which is the subject of this Complaint is at the far end of the approach.  In other words, the wall is failing for a distance of about 15-20 feet beginning at the intersection of William and Lower Railroad Streets.  The intersection is at the far end of the approach to the crossing (about 210 feet away) and also marks the tallest portion (about 8 feet) of the wall.  Accordingly, I have concluded that it is appropriate for the Commission to exercise its jurisdiction pursuant to Chapter 27 of the  Public Utility Code, as well.  66 Pa. C.S. §§2701 et seq.

B.
WALL SAFETY


From the standpoint of safety the most significant engineering evidence was the agreement that the cribbing wall was not in imminent danger of collapse.  See, Finding of Fact 18.  I have also accepted the opinion of the Bureau witness that, even if the 15‑20 foot portion of the wall at the intersection of William and Lower Railroad Street were to collapse, the safety of the railroad operations would not be jeopardized.  See, Finding of Fact 32.



Having removed the concern over the possibility of imminent danger does not mean that safety problems are non-existent.  There is no question that the portion of the wall at the intersection of William and Lower Railroad Streets continues to deteriorate.  In addition, as pieces of the wall fall to the ground, they become a hazard to vehicular and pedestrian traffic and to the utility pole at the intersection.  Indeed, if sufficient debris fell from the wall, emergency vehicles would have difficult (if not impossible) access to Lower Railroad Street.  See, Findings of Fact 20, 21, 30 and 40.  



With these facts in mind, I have concluded that the wall is in need of repair.  There is no real consensus on the nature and scope of the repairs needed.  The Borough and County witnesses favored removing the existing wall and replacing it with sheet piling driven into the ground for at least 40 to 50% of the length of the existing wall.  In addition, the Borough and the County recommended cutting the trees which were growing in the embankment.  Girardville Exh. 1 at 3.  Tr. 20-21, 27-35.  I have rejected the sheet piling suggestion because the primary advocate of this solution was the County witness.  Unfortunately, he conceded that implementing this plan would require 1) that the reinforcing wall would reduce the already narrow cartway width by 4 to 8 inches, 2) that existing in-ground utility lines would need to be identified, 3) that Lower Railroad Street would be closed while the piling was driven or core bored into place, 4) that the homes across the street from the wall could be damaged by the construction and 5) that it would cost approximately $600 per lineal foot for the wall and another $2000 to remove the trees.  Tr. 20-21, 28-34.



At the other end of the spectrum, the Railroad's witness indicated the Railroad was willing to provide some manpower, a backhoe, a dump truck, some chain-saws in conjunction Borough volunteers to remove the trees.  Tr. 67.  He testified that the one photo showing a wash-out under the tracks could be fixed by tamping ballast into place. Schuylkill Cty. Exh. 6.   Tr. 68.  Generally, the Railroad did not believe the wall was in imminent danger of collapse and was unwilling to invest large sums of money to repair it.  Tr. 68-69.  The Railroad was also willing to install orange plastic fencing to prevent debris from falling off the wall and embankment.  Tr. 77.  I have rejected the Railroad's initial position because on cross‑examination the witness admitted that debris falling from the wall was a hazard to pedestrians and vehicles.  He also admitted it was dangerous because children or young people could dislodge pieces of the wall while playing on the embankment above it.  Tr. 71-72.  And he admitted that the timbers in the wall were deteriorating.  Tr. 75.  Finally, I have discounted the Railroad position because of its failure to offer expert engineering testimony.  The Railroad witness was a young gentleman who appeared to be in his early to mid 20s.  He had a bachelor of science degree in management and marketing.  During his four and a half years with the Railroad he was assigned clerical duties until recently being appointed as the supervisor of maintenance-of-way.  He had no educational or practical experience in engineering and was not presented as an engineering expert.  Tr. 78.  In essence, I have accepted the Railroad's position only insofar as it concurred that the trees should be removed from the embankment.



The final engineering position was put forth by the Commission's Bureau of Transportation and Safety.  The Bureau's witness opined that the portion of the wall which was showing signs of deterioration could fail entirely without jeopardizing the safety of the railroad's operations.  He came to that conclusion because that section of the wall was about 23‑24 feet from the center of the track on the embankment.  He continued that at that distance there was sufficient material in the embankment to support the track.  Tr. 85-86.  He also confirmed that the section of the wall at the intersection of William and Lower Railroad Streets was failing.  Bureau Exhs. 1-6.  Tr. 85-92.  He advocated repairing only that one section of the wall which was deteriorating at and near the intersection.  Tr. 92‑93, 102, 105, 110.  At a minimum, he recommended replacing the timbers and tie-backs which had failed or fallen out.  He added that the stone or bricks should be restored in kind or replaced with new timbers.  Tr. 92-93, 98-100. He also agreed that core samples would be required before his recommendation could be implemented.  Tr. 106-107.  He further agreed that any work on the wall would require protection for the utility pole and stop sign at the intersection.  Tr. 107-108. Unfortunately, he had no cost estimate for his recommended repairs.  Tr. 105, 107.  He had considered removing the wall and re‑grading the slope of the embankment to insure the continued support for the track.  However, he considered that solution too costly and had done no calculations to determine how much fill should be removed.  Tr. 106, 108.



While I do not regard the Bureau proposal as complete, I find that it offers the most reasonable solution.  Even though the Bureau witness did not recommend removing the trees growing on the embankment, I find removal of the trees will eliminate one cause of the degradation to the wall.  I find the Railroad's willingness to participate in that part of the project noteworthy.  My impression was that there was a possibility the work would be done before the Commission reviewed this case.  In this instance, I find nothing to prevent the Railroad from joining with Borough volunteers to perform needed maintenance on the Railroad right-of-way.  



Next, I note that all of the engineers agreed no solution could be implemented without taking core samples along the embankment.  They all reasoned that, in order to know what solution would be effective, they all needed to know the subsoil conditions along and behind the wall.  I agree.  Accordingly, I will direct the Railroad to take the core samples within thirty days of receipt of the Commission's Opinion and Order and promptly have the samples analyzed.  Further, the sample analyses should be shared with the Borough, County and Bureau.  Assuming the analyses of the samples offers no impediments to repairing the 15 - 20 foot section of the wall (at the intersection of William and Lower Railroad Streets), I will direct the Railroad to repair the wall using new timbers and cribbing or a solid timber wall, depending on which method the Railroad finds most stable to preserve the embankment.  So there can be no dispute, I am expressly denying the Railroad's suggestion to use plastic fencing as a permanent solution.  If the core samples demonstrate some irregularity which makes repair of the deteriorated section of the wall impractical or infeasible, the parties will all have the necessary information to petition for reconsideration or to reopen the record.



I will also recommend that the remaining parties cooperate with the Railroad to insure the project will be completed in a safe and timely manner (e.g. If necessary, the Borough will post and maintain any required detour, and non-carrier utilities will move and/or protect their facilities in a timely manner.).

C.
COST ALLOCATION


In apportioning costs in rail‑highway crossing cases, the Commission is not limited to any fixed rule but takes all relevant factors into consideration; the only requirement being that its Order is just and reasonable.  East Rockhill Twp. v. Pa. Public Utility Commission, 540 A.2d 600 (Pa. Cmwlth., 1988); Municipality of Monroeville v. Pa. Public Utility Commission, 600 A.2d 655 (Pa. Cmwlth.,1991); Greene Twp. Bd. Of Supervisors v. Pa. Public Utility Commission, 668 A.2d 615 (Pa. Cmwlth., 1995); Department of Transportation v. Pa. Public Utility Commission, 464 A.2d 645 (Pa. Cmwlth., 1983). See also, Consolidated Rail Corp. v. Pa. Public Utility Commission, 423 A.2d 1108 (Pa. Cmwlth., 1980), D & H Corp. v. Pa. Public Utility Commission, 613 A.2d 622 (Pa. Cmwlth., 1992), appeal denied, 626 A.2d 1160 (Pa., 1993).  The Commission’s jurisdiction also extends to the highway approaches to rail‑highway crossings.  Department of Transportation v. Pa. Public Utility Commission, 440 A.2d 657 (Pa. Cmwlth., 1982); Springettsbury Twp. v. Pa. Public Utility Commission, 289 A.2d 762 (Pa. Cmwlth., 1972).



The Common​wealth Court listed the following factors as relevant to the assignment of costs and maintenance responsibilities in the Greene Township case, cited supra:  (1) which party built the crossing; (2) whether a roadway existed before or after the construction of the crossing; (3) relative benefit conferred on each party with the construction of the crossing; (4) whether any party was responsible for the deterioration of the crossing which led to the need for its repair, replacement or removal; and (5) the relative benefit that each party will receive from the repair, replacement or removal of the crossing. 



The Commission has considered many factors to be relevant in the past, but this in no way limits the factors which the Commission can consider.  Bell Atlantic-Pennsylvania, Inc. v. Pa. Public Utility Commission, 672 A.2d 352 (Pa. Cmwlth., 1995).



In this instance, the Railroad stipulated that the wall was on its property.  I find that stipulation to be sufficient indicia to indicate the Railroad owns the wall in question.  See, Finding of Fact 15.  Because the Railroad owns the wall, I find that it is the party responsible for the wall's deterioration by virtue of failing to maintain it in a safe condition.  I note that the wall (even in its present condition) is safe for the Railroad's approach to and use of the crossing.  However, it is not safe for the public which uses William and Lower Railroad Streets as the approach to the crossing.  As a result, I have also concluded that the Borough residents will be the primary beneficiaries of the required repairs.  Accordingly, I will recommend that the Railroad and the Borough should share the cost of the repairs.



The Borough and County witnesses both estimated the cost of removing the trees from the embankment at $2,000.00.  Girardville Exh. 1 at 3.  Tr. 20.  No one disputed the estimate.  I accept it.  However, I note that, if the Railroad's offer to supply equipment and some manpower to work with Borough volunteers was accepted, there is a distinct possibility that the tree removal portion of the project may be completed at lower cost.



Unfortunately, there are no cost estimates for any of the other work which must be done.  The lack of this information on the record is not an impediment to solving the existing safety problem.  I recommend that the Railroad be directed to do all of the work at its initial cost and expense.  I find it is more appropriate to establish a schedule for completion of the work.  



Accordingly, I recommend that the Railroad be directed to take core samples along the length of the wall up to the crossing area within thirty (30) days of receipt of the Commission's Order in this case.  I recommend that the Railroad be directed to have the core samples analyzed and send copies of the reports of the results of analysis to the Borough, County and Bureau within sixty (60) days of receipt of the Commission's Order in this case.  I also recommend that, absent some contrary indication in the core sample reports, the Railroad be directed to repair the section of the wall at the intersection of William and Lower Railroad Streets with timber and cribbing or solid timber (whichever is more stable) within 120 days of receipt of the Commission's Order in this case.  In addition, if the Railroad has not already done so, I recommend that the Railroad be directed to organize the job of removing the trees along the embankment in accordance with its on-the-record offer within 120 days of receipt of the Commission's Order in this case.   I further recommend that the Railroad be directed, upon completion of the improvements, to inform the Commission, in writing, of the actual date of completion of its work ordered herein and to submit a written detailed statement of the actual costs incurred in furnishing material and performing the work within 180 days of receipt of the Commission's Order in this case.  And finally, I recommend that, upon completion of the improvement and its opening to public use, the Borough, at its sole cost and expense, when and as certified by this Commission, pay to the Railroad within thirty (30) days a sum or sums of money equal to 50% of the actual cost incurred by the Railroad in furnishing material and performing work directed by the Commission's Order in this case.

D.
MAINTAINANCE


As noted above, the wall is the property of the Railroad.  After the repair is completed, the Railroad shall continue to be responsible for maintaining its facility in a safe condition.

IV.  CONCLUSIONS OF LAW


1. 
The Commission has jurisdiction over the subject matter of and the parties to this proceeding. 66 Pa. C.S. §§1501, 2702 and 2704.



2.
The Commission has the exclusive authority to order the construction, reconstruction, alteration, relocation, repair, maintenance, protection, suspension or abolition of railroad crossings, as well as the exclusive authority to determine and order which concerned parties should perform such work, all to effectuate the prevention of accidents and to promote the safety of the public. 66 Pa. C.S. §§2702, 2704.



3.
 The Commission has the exclusive authority to assess the cost of the work ordered performed upon the concerned parties in such proper proportions as it may determine. 66 Pa. C.S. §2704.



4.
 In apportioning cost in railroad crossing cases, the Commission is not limited to any fixed rule but takes into consideration all relevant facts, the only requirement being that its order be just and reasonable. Bell Atlantic-Pa, Inc. v. Pa. Public Utility Commission, 672 A.2d 352 (Pa. Cmwlth., 1995), Greene Twp. Board of Supervisors v. Pa. Public Utility Commission, 668 A.2d 615 (Pa. Cmwlth., 1995).



5. 
The Commission’s jurisdiction also extends to the highway approaches to rail‑highway crossings.  Department of Transportation v. Pa. Public Utility Commission, 440 A.2d 657 (Pa. Cmwlth., 1982); Springettsbury Twp. v. Pa. Public Utility Commission, 289 A.2d 762 (Pa. Cmwlth., 1972).

V.  ORDER


NOW THEREFORE, IT IS RECOMMENDED:



1.
That the Complaints of Heath Ressler, et al, versus Reading, Blue Mountain and Northern Railroad Company, Borough of Girardville and County of Schuylkill at Docket Nos. C-00004081 through C-00004096 is hereby sustained.



2.
That the Reading, Blue Mountain and Northern Railroad Company shall at its initial cost and expense take core samples along the length of the cribbing wall and embankment along Lower Railroad Street in Girardville Borough, Schuylkill County, Pennsylvania, up to the crossing area within thirty (30) days of receipt of the Commission's Order.



3.
That the Reading, Blue Mountain and Northern Railroad Company shall at its initial cost and expense have the core samples analyzed and send copies of the reports of the results of analysis to Girardville Borough, Schuylkill County and Commission's Bureau of Transportation and Safety within sixty (60) days of receipt of the Commission's Order.



4.
That the Reading, Blue Mountain and Northern Railroad Company shall at its initial cost and expense, absent some contrary indication in the core sample reports, repair the section of the wall at the intersection of William and Lower Railroad Streets in Girardville Borough, Schuylkill County, Pennsylvania, with timber and cribbing or solid timber (whichever is more stable) within 120 days of receipt of the Commission's Order.



5.
That the Reading, Blue Mountain and Northern Railroad Company shall at its initial cost and expense, if the Railroad has not already done so, organize and complete the job of removing the trees along the wall and embankment along Lower Railroad Street in Girardville Borough, Schuylkill County, Pennsylvania, in accordance with its on-the-record offer within 120 days of receipt of the Commission's Order.



6.
That, upon completion of the improvements within 180 days of receipt of the Commission's Order, the Reading, Blue Mountain and Northern Railroad Company shall inform the Commission, in writing, of the actual date of completion of its work ordered herein and shall submit a written detailed statement of the actual costs incurred in furnishing material and performing the work. 



7.
That, upon completion of the improvement and its opening to public use, Girardville Borough, at its sole cost and expense, when and as certified by this Commission, pay to the Reading, Blue Mountain and Northern Railroad Company within thirty (30) days a sum or sums of money equal to 50% of the actual cost incurred by the Railroad in furnishing material and performing work directed by the Commission's Order.



8.
That Reading, Blue Mountain and Northern Railroad Company, the involved municipalities and the involved non‑carrier utilities cooperate with each other during the construction of the improvement so that the operations or facilities of the parties will not be endangered or unnecessarily impeded.



9. 
That, while the retaining wall is being repaired adjacent to its tracks, Reading, Blue Mountain and Northern Railroad Company conduct its operations in the vicinity of the crossing in a safe manner and under control.



10.
That Girardville Borough, at its sole cost and expense, furnish all material and do all work necessary to establish, mark and maintain (and after the repairs are completed, remove) a suitable detour in accordance with the Manual on Uniform Traffic Control Devices, if necessary, for the vehicular traffic desiring to use the crossing and its approaches during the time the crossing approach is being repaired.



11.
That, upon completion of the improvement and its opening to public use, Reading, Blue Mountain and Northern Railroad Company, at its sole cost and expense, shall do all work necessary to maintain the wall and embankment along Lower Railroad Street in Girardville Borough, Schuylkill County, Pennsylvania.

DATED:
May 1, 2002
















LOUIS G. COCHERES








Administrative Law Judge
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