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History of the Proceeding



On July 27, 2001, Gary J. and Amy L. Seraly (Complainants) filed a formal Complaint against Columbia Gas Transmission Corporation (Columbia Transmission) seeking natural gas service to their residence in Washington, Pennsylvania.  The Commission served the Complaint upon Columbia Gas of Pennsylvania (Columbia Gas of PA) instead of Columbia Transmission.  

On September 6, 2001, Columbia Gas of PA filed an Answer and Motion to Dismiss, asserting that, although the Complaint had been served upon it, the Complaint does not, as required by Section 701 of the Public Utility Code, 66 Pa. C.S. §701, identify an act done or omitted to be done by Columbia Gas of PA in violation or claimed violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission. 

On October 1, 2001, Complainants filed an Amended Complaint adding Columbia Transmission as a Respondent, and an Answer to the Motion to Dismiss.  The certificate of service indicates that Complainants served a copy of the Amended Complaint upon two attorneys at NiSource Corporate Services, but it appears that these attorneys represent Columbia Gas of PA, not Columbia Transmission.  There is no indication that the Commission served a copy of the Amended Complaint upon Columbia Transmission.  

First Interim Order issued March 26, 2002, (1) withheld ruling on Columbia Gas of PA’s Motion to Dismiss; (2) joined Columbia Transmission as a party to this proceeding; (3) sent Columbia Transmission a copy of the Complaint, the Amended Complaint and the Notice scheduling this matter for an Initial Telephonic hearing on May 16, 2002; and (4) directed Columbia Transmission to file an Answer on or before April 18, 2002.  On April 18, 2002, Columbia Transmission filed a timely Answer, a Motion to Dismiss and a Memorandum of Law in support of its Motion to Dismiss.

Complainants’ Answer to Columbia Gas of PA’s Motion to Dismiss was due on September 19, 2001, or 10 days after September 6, 2001, the date of service of the Motion to Dismiss, plus an additional 3 days because Columbia Gas of PA filed its Motion by mail.  52 Pa. Code §§ 1.56(b) and 5.101(d).  The filing of Complainants’ Amended Complaint does not effect this due date because the Amended Complaint included another party.  I shall, however, consider Complainants’ Answer to the Motion to Dismiss.  I was not assigned to this case until March 21, 2002 and Complainants’ late-filed Answer has not prejudiced any party.

Complainants’ Answer to Columbia Transmission’s Motion to Dismiss was due on May 1, 2002, or 10 days after April 18, 2002, the date of service of the Motion, plus an additional 3 days because Columbia Transmission filed its Motion by mail.

Complainants, who are represented by counsel, did not file an Answer to Columbia Transmission’s Motion to Dismiss.

Discussion

The Commission's Regulations for formal proceedings such as this permit the filing of preliminary motions.  52 Pa. Code § 5.101.  These motions are comparable to the preliminary objections authorized by Rule 1017(b) of the Pennsylvania Rules of Civil Procedure. Reid v. GTE North, Inc., Docket No. C-00934777 (1993 Pa. PUC LEXIS 31, Order entered May 25, 1993); Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988). The Supreme Court of Pennsylvania has held that dismissal of a case on preliminary objections should occur only when dismissal is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts. County of Allegheny v. Commonwealth of Pennsylvania, 507 Pa. 360, 490 A.2d 402 (1985); Commonwealth of Pennsylvania v. The Bell Telephone Company of Pennsylvania, 551 A.2d 602 (Pa. Cmwlth. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).         



Section 701 of the Public Utility Code, 66 Pa. C.S. §701, which pertains to the filing of complaints before the Commission, provides, in pertinent part, as follows:

[A]ny person…having an interest in the subject matter…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.

Columbia Gas of PA’s Motion to Dismiss



Paragraph 3 of Complainants’ Complaint reads as follows:

There is a 2 inch gas line running along Vaneal Road.  The Seralys have requested, applied for and been denied natural gas service at their home.  The Seralys initially applied for gas service in June, 1990 and were denied.  They subsequently applied for gas service again in October, 2000 and were denied.  Since the time of their original request for natural gas service and their most recent denial, several neighboring households have acquired natural gas service from this 2 inch line.  Neighbors on both sides of the Seralys receive natural gas service.  One of these neighbors has a sister who is employed by Columbia Gas Transmission.  Also, the neighbor across the road was granted natural gas service from this line in 1995.  There is no reasonable basis why the Seralys should not enjoy natural gas service.

It is clear that Complainants take issue with being unable to tap into a facility of Columbia Transmission, not a facility of Columbia Gas of PA.  Accordingly, the Complaint does not comply with Section 701 because it does not identify an act done or omitted to be done by Columbia Gas of PA in violation or claimed violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.  

In its Answer to the Motion to Dismiss, Complainants assert that William F. McComas, a neighbor, filed a Formal Complaint against Columbia Gas of PA, at Docket No. C-00945501, the result of which was that Mr. McComas, who had been denied service, was permitted to tap into Columbia Transmission’s line for the purpose of receiving residential service.  

Mr. McComas filed his Complaint on February 4, 1994.  Following a hearing, which took place on October 9, 1994, Administrative Law Judge James D. Porterfield issued an Initial Decision on December 22, 1994 which approved a settlement between the parties.  The Commission adopted the Initial Decision on February 8, 1995.  Under the terms of the settlement, Columbia Gas of PA was to reapply to Columbia Transmission for permission to tap into Columbia Transmission’s Line No. 2757 for the purpose of providing residential service to Mr. McComas.  Columbia Gas of PA was to ask Columbia Transmission to give it 90 days notice if Columbia Transmission abandoned the line.  If before, or after, Mr. McComas became a residential customer of Columbia Gas of PA, Columbia Transmission abandoned Line No. 2757, neither Columbia Transmission nor Columbia Gas of PA would be further obligated to continue gas service to Mr. McComas or to provide alternate service to him unless Columbia Gas of PA became obligated to continue gas service or to provide alternate service to other customers served from direct taps on abandoned Line No. 2757 as of the date of the settlement.

Based on the Seralys’ Answer to the Motion to Dismiss, it is apparent that Columbia Transmission gave Columbia Gas of PA permission to tap into the line and that Mr. McComas is a customer of Columbia Gas of PA.

A settlement, however, does not have precedential value.  For the reasons discussed above, the Seralys’ Complaint against Columbia Gas of PA does not comply with Section 701.  For this reason, the Seralys’ Complaint against Columbia Gas of PA must be dismissed.

Columbia Transmission’s Motion to Dismiss


In its Answer, Columbia Transmission admits that there is a 2 inch gas line which runs along Vaneal Road, which is part of its interstate system for the transportation of natural gas, and that the Seralys have requested service from the line and have been denied.  Columbia Transmission’s Answer also states (1) that the line in question is not certificated for retail use, (2) that the Complaint allegations of taps provided to others in the past are too vague to permit an answer, and (3) that in keeping with Columbia Transmission’s role as a natural gas transportation and storage company, its policy in recent years has been to deny requests for new taps for individual landowners, except where an agreement permitting the pipeline expressly requires it to do so.  In its Memorandum of Law, Columbia Transmission amplifies this, stating that it refuses such taps unless it is required to provide one by a lease or other agreement granting it the right to operate a pipeline on the property.  Columbia Transmission adds that it has no such contractual obligation to the Seralys, and, that if it did, such obligation would be a matter of private contract outside the Commission’s jurisdiction.  Columbia Transmission is correct.  In Piper v. Columbia Gas of Pennsylvania, Inc., Docket No. C-891720 (Opinion and Order entered September 2, 1988), the Commission adopted the Administrative Law Judge's Initial Decision which granted motions to dismiss for lack of jurisdiction because the terminated gas service in question was not a tariffed service, but a private contract service not subject to the Commission’s regulation.



More importantly, Columbia Transmission correctly asserts in its Motion to Dismiss that the Commission has no jurisdiction to entertain the Seralys’ Complaint because it has no jurisdiction over Columbia Transmission.  

To be a public utility subject to the Commission’s jurisdiction Columbia Transmission must be a corporation owning or operating in the Commonwealth of Pennsylvania equipment or facilities for producing, generating, transmitting, distributing or furnishing natural gas to or for the public for compensation.  Section 102(1)(i) of the Public Utility Code, 66 Pa. C.S. §102(1)(i).   Columbia Transmission, however, does not sell gas at retail to any customer in Pennsylvania and it is not engaged in the business of supplying gas to the general public.  While it previously sold natural gas at wholesale, subject to the jurisdiction of the Federal Energy Regulatory Commission (FERC), Columbia Transmission no longer does so as a result of a FERC order issued on April, 14, 1997 in Docket No. RP 95-408, 79 FERC ¶ 61.044.  



Columbia Transmission is engaged only in the interstate transportation of natural gas, and, therefore, is regulated by FERC under the Natural Gas Act, 15 U.S.C. §§717-717z.  All of Columbia Transmission’s facilities used in interstate business, and all points of delivery to its transportation customers (including main line tap customers), are constructed and operated under certificates of public convenience and necessity issued by FERC, or its predecessor, the Federal Power Commission, under Section 7 of the Natural Gas Act, 15 U.S.C. § 717f.  Also, FERC regulates Columbia Transmission’s rates and charges and conditions of service for its interstate transportation services pursuant to Sections 4 and 5 of the Natural Gas Act, 15 U.S.C. §§ 717c and 717d.



This Commission does not have jurisdiction over interstate pipeline companies regulated by FERC.  In Procter & Gamble Paper Products Co. v. Pa. Public Utility Commission, 623 A.2d 410 (Pa. Cmwlth 1993), the Commonwealth Court upheld the Commission dismissal of a complaint against a FERC-regulated pipeline company for lack of jurisdiction because the agreement in question involved interstate transportation which is within the exclusive jurisdiction of FERC.  

Here, the Seralys have no contractual agreement with Columbia Transmission and it has no obligation or ability under its FERC certificate to provide the retail service the Seralys request.  This Commission has no jurisdiction over Columbia Transmission because it is not engaged in utility service as defined in Section 102 of the Public Utility Code.  The service and rates of Columbia Transmission fall within the exclusive jurisdiction of FERC. 

The Commission had no jurisdiction over Columbia Transmission in the McComas case either and the settlement in that case does not support the Seralys’ position regarding Columbia Transmission. Columbia Transmission entered into the settlement because in 1994, at the time the Commission heard Mr. McComas’ Complaint, Columbia Transmission apparently had a policy of allowing Columbia Gas of PA to tap into its line(s) so that Columbia Gas of PA could provide residential service to a customer.  As noted, Columbia Transmission no longer has such a policy and in recent years has denied requests for new taps.  

Accordingly, the Amended Complaint must be dismissed.

Conclusions of Law



1.
The Commission has jurisdiction over Columbia Gas of PA.

2.
The Commission does not have jurisdiction over Columbia Transmission.



3.
The Commission does not have jurisdiction over the subject matter of this Complaint.



4.
The Complaint, as amended, should be dismissed for lack of jurisdiction.

ORDER



Therefore;



IT IS ORDERED:




1.
That the Motion to Dismiss filed by Columbia Gas of Pennsylvania, Inc. is granted.



2.
That the Motion to Dismiss filed by Columbia Gas Transmission Corporation is granted.



3.
That the Complaint of Gary J. and Amy L. Seraly against Columbia Gas of Pennsylvania, Inc. at Docket No. C-20015964 is dismissed for lack of jurisdiction.

4.
That the Amended Complaint of Gary J. and Amy L. Seraly against Columbia Gas Transmission Corporation at Docket No. C-20015964 is dismissed for lack of jurisdiction.

Date:  May 1, 2002



______________________________







LARRY GESOFF







Administrative Law Judge

