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History of the Proceeding

This decision dismisses a complaint which Joseph Riccelli filed against Duquesne Light Company (Duquesne Light) on December 12, 2001.  Mr. Riccelli claims that he does not owe Duquesne Light $3,000.00 for electric service because his rental property was closed for the two years in question.  Duquesne Light filed an answer on January 31, 2002, denying the complaint allegations and stating that the final balance on the account is $3,071.08 and that it shut off the account for non-payment on February 7, 2000.



The initial hearing scheduled for March 20, 2002 was continued at the request of counsel for Mr. Riccelli.  It was rescheduled for and held on April 1, 2002.  Anthony C. Mengine, Esquire, represented Mr. Riccelli.  Regina M. Sestak, Esquire, represented Duquesne Light.  Mr. Riccelli testified on his own behalf and sponsored three exhibits which were admitted into the record.  Gary Miller, a Regulatory Analyst, and Robert D. Harrold, a Senior Meter Technician, testified for Duquesne Light.  Between them they sponsored six exhibits which were admitted into the record.



The record of this proceeding, which consists of the above-mentioned exhibits and an 86-page transcription of the notes of testimony, closed on April 15, 2002.  The parties did not file briefs.

Findings of Fact
1. Mr. Riccelli has owned a commercial property at 912 Main Street, Sharpsburg, Pennsylvania, since 1990.  He operated D&J Variety Store (D&J) at that location from 1990 to 1998.  At the end of October 1998, Mr. Riccelli discontinued the business for personal reasons.  He has rented the property to a small business for about the past year.  Tr.  5-6.

2. Mr. Riccelli disputes the electric bills for service to the property from October 1998 to February 2000.  Tr.  53.  

3. After he closed D&J, Mr. Riccelli maintained electric service so that he could keep a neon sign on in the front window of the building to deter vandalism.  Tr.  6-7, 20.

4. The building in question has three stories.  The second and third stories were vacant and unheated during the period in question.  The first floor is about 12 feet wide and 30-35 feet long.  In addition to fluorescent lighting, the electric appliances in the building from October 1998 to February 2000 (the period in question) were two coolers for drinks, video machines, baseboard heat, three air conditioners (one on the first floor), and a cash register.  The baseboard heat was shut off at the breaker box, the coolers were unplugged and the furnace could not be operated.  The water had been shut off because of a leaking toilet. Tr.  7-8, 24-26, 28-29, 67-68.

5. Because of a problem he had at the D&J store, Mr. Riccelli stayed away from 912 Main Street for several months after he closed the store.  He believes that Duquesne Light sent the electric bills to 912 Main Street, but he did not notify Duquesne Light of a mailing address to which to send the bills. Tr.  8, 22.

6. Several months after November 1998 when he closed the building, the police called Mr. Riccelli and told him that someone had broken the front window.  He had the window boarded up.  Other than the boarded window, there was no security in the building.  Tr.  16-17, 23, 27, 29.

7. The meter is located inside the building.  Mr. Riccelli did not attempt to provide Duquesne Light access to the building to obtain meter readings.  Tr.  22.

8. In February 1999, someone cleaning garbage from the front of 912 Main Street brought Mr. Riccelli the electric bill for service for the period October 28 to December 29, 1998.  The bill seemed high to Mr. Riccelli so a few days before April 9, 1999, he called Duquesne Light and, according to Mr. Riccelli, spoke to a Mrs. White.  Duquesne Light’s records show that on February 15, 1999, Mr. Riccelli called Duquesne Light and talked to a Mr. Baxendel.  He requested a corrected bill from a good reading to a good reading.  As a result, Duquesne Light issued a corrected bill dated February 24, 1999 in the amount of $958.30 for actual usage from October 28, 1998 to December 29, 1998.  Mr. Riccelli received a facsimile copy of the corrected bill on April 9, 1999.  He spoke to several Duquesne Light employees about the bill, but still could not understand it.  Tr. 9-16, 37-38; Ex. C-1, C-2, C-3 and R-2.

9. Duquesne Light’s records show that although Mr. Riccelli provided it with a cell phone number on October 11, 1999, often when someone from Duquesne Light called the number no person or answering machine took the call, although at times a recording indicated that the person being called was outside the coverage area.  Tr.  39-40, 45; Ex. R-3.

10. Duquesne Light gained access to the building and obtained two actual meter readings from 912 Main Street, one on April 21, 1999 and the other on October 13, 1999.  Tr. 46; Ex. R-4.  

11. The bill based on the October 13, 1999 actual meter reading was due on November 1, 1999.  Duquesne Light does not terminate service based on an actual reading before the due date.  Duquesne Light does not terminate an account if a customer calls and questions the amount of a bill because Duquesne Light considers the call to constitute a dispute and puts a temporary hold on the account while it conducts an investigation.  Tr.  55-56.

12. Mr. Riccelli spoke about his bill to one of the Duquesne Light employees whose names he wrote on Exhibit C-1.  The employee told him that Duquesne Light would send someone to the property to test the meter.  The Duquesne Light employee called him on his cell phone and Mr. Riccelli met him at the property and let him in.  He does not recall what date this took place, but he testified that it was very cold in the building.  Tr.  18-19. 

13. On December 9, 1999, Robert D. Harrold, Duquesne Light’s Senior Meter Technician, visited 912 Main Street, gained access from Mr. Riccelli and took an actual meter reading.  The building was not warm.  The neon sign in the front window was on and a cash register was on.  There was a load of 170 watts on the meter before Mr. Harrold began testing.  Using an actual meter reading Duquesne Light obtained on October 28, 1998 and the December 9, 1999 actual reading he had obtained, Mr. Harrold calculated that the account used 32,748 kilowatt hours.  This amounted to 80.5 kilowatt hours per day or 2496 kilowatt hours per month.  Tr.  62-64, 66, 68-70, 76; Ex. R-5.

14. Demand is the peak amount of energy used in a 15-minute period.  It is the peak amount at any time, but the load has to remain on for 15 minutes out of the hour to register the full peak.  When Mr. Harrold arrived to test the meter on December 9, 1999, the demand meter reading was .540.  The demand is not reset until a meter reader comes to reset the meter.  Believing that the heaters were the cause of the demand, Mr. Harrold pushed the breakers on, so that the heaters came on.  The load with the heaters on was 6.4 kW (6,480 watts).  This load equates to a .540 demand.  If the neon light and cash register were on all the time, the resultant demand would have been .001 or .002.  He turned off the heaters, the neon light and the cash register and the meter did not turn, so there were no grounds (shorts in the wiring).  Mr. Harrold sealed the meter and the demand meter.  Tr.  64-65, 71-72, 77-78; Ex. R-5.

15. When Mr. Harrold tested the meter on December 9, 1999, it tested within the Commission’s limits of two percent either side of 100.  The full load test was 100.6; the light load test was 100.7.  Mr. Harrold tested the meter with a 165 A standard and it showed that the meter was registering correctly.  Mr. Harrold reset the demand before he left so the account would not be charged anything as a result of the testing he performed.  Tr.  64, 70-71; Ex. R-5.

16. Mr. Riccelli recalls getting a termination notice sometime during the period in question and assumed that Duquesne Light would terminate his service.  Tr.  17.

17. Duquesne Light does not terminate service based on estimated meter readings because it wants to obtain an actual reading to confirm that previous estimates were in line with the customer’s previous history and because it wants to avoid issuing an inaccurate final bill.  Duquesne Light had issued estimated bills to Mr. Riccelli and had conversations with him about the bills.  It could not read the meter during the period in question because the meter was located inside 912 Main Street and Duquesne Light could not gain access to it.  Because of the lack of access to the meter, when Duquesne Light did terminate service to the property, it did so at the pole attachment.  Tr.  35-36, 54.

18. By letter dated January 26, 2000, Duquesne Light informed Mr. Riccelli that based on a comparison of the December 9, 1999 meter reading of 3943 (0.54 demand) and the October 13, 1999 meter reading of 3503 (0.485 demand), Duquesne Light believed his electric bill was correct.  Ex. R-6. 

19. On February 7, 2000, Duquesne Light terminated Mr. Riccelli’s service for non-payment.  The final balance on the account is $3,071.08.  Answer, ¶3; Ex. R-4.

Discussion
Burden of Proof

Because Mr. Riccelli is the complainant in this proceeding, he bears the burden of proof.  Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a).  In Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court stated that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest degree, than the evidence presented by the other party.  To establish a sufficient case against a utility and satisfy the burden of proof, a complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  

In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) the Commission outlined the general dynamics for the burden of proof in high bill cases such as this one.  To determine whether a complainant has established a prima facie claim of unusually high bills, the Commission has directed that certain factors be considered.  While the accuracy of the meter is an important factor in resolving the billing dispute, it is not the sole criterion.  Id. at 100.  A complainant may establish a prima facie case by:  (1) showing that the disputed bill was abnormally high when compared to previous usage patterns; and (2) showing that his/her pattern of usage has not changed.  Id.  In looking at these criteria, one may consider the billing history of the account, any change in the number of occupants residing in the household, the potential for energy use and any other relevant facts or circumstances that come to light during the proceeding.  Replogle v. Pennsylvania Electric Company, 54 Pa. P.U.C. 528 (1980).

In Burleson v. Pennsylvania Public Utility Commission, 501 Pa. 433, 461, A.2d 1234 (1983) the Pennsylvania Supreme Court stated that if a complainant establishes a prima facie case, the burden of going forward, not the burden of proof, shifts to the utility which must rebut the complainant’s case with co-equal evidence.  It added that because under Waldron the fact finder measures the weight of all the evidence, the proof that the utility’s power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a high bill complaint.

In Waldron, the Commission ruled that if the utility places in the record testimony in addition to the meter test results to rebut the prima facie case, the complainant must meet the now shifted burden of going forward by a preponderance of the evidence and need not prove beyond a reasonable doubt that the meter in question was defective. 

Because the rule enunciated in Waldron is an evidentiary rule, it is immaterial to the applicability of the rule whether the customer is residential, commercial or industrial.  Kupstas v. Pennsylvania Gas and Water Company, Docket No. F-9136863 (entered September 17, 1992).  The Commission applied the Waldron rule to a commercial account in Chiaverini v. Duquesne Light Company, Docket No. C‑00945562 (entered February 13, 1995). 

Mr. Riccelli disputes his electric bills from October 1998 to February 2000.  Finding of Fact No. 2.

It is clear that Mr. Riccelli did not have service to the building shut off during the period in question.  He maintained service so he could keep a light in the window operating to deter vandalism.  Finding of Fact No. 3.  Duquesne Light’s records corroborate Mr. Riccelli’s testimony that he maintained service.  Tr.  35. The Duquesne Light tariff in effect during the period in question reads as follows:

The customer shall notify the Company to cancel electric service and the customer shall be responsible for payment of all electric charges until the customer has so notified the Company to cancel electric service.

Tr.  33-35; Ex. R-1.

It is clear, therefore, that Mr. Riccelli is responsible for whatever electricity was consumed at the property from October 1998 to February 2000.  The dispute in this proceeding is over how much electricity was used.

Service Issues



Before discussing the Waldron criteria discussed above, I address Mr. Riccelli’s testimony that he spoke to many people from Duquesne Light after receiving the bill.  He stated, “I would be contacted several months later from someone else from Duquesne Light about this bill, and every time it kept going up and up and up.”  Tr.  16.   During the hearing, Mr. Riccelli’s counsel acknowledged that his client is not complaining about how Duquesne Light’s customer service representatives treated his phone calls.  Tr.  78-89.  For this reason, this decision does not discuss the adequacy of the service Duquesne Light provided to Mr. Riccelli.

The Waldron criteria
The application of the Waldron criteria discussed above to this case reveals that Mr. Riccelli is responsible for the final bill of $3,071.08.

Mr. Riccelli has not shown that the disputed bills are abnormally high compared to his previous usage patterns.  He testified that the bill for service for the period October 28 to December 29, 1999 seemed high, but he did not produce that bill.  He did produce the corrected bill for $958.30 for actual usage during that period.  Mr. Riccelli, however, did not produce any bills for his usage before October 1998, so it is not possible to determine whether his usage for the period October 1998 to February 2000 was abnormally high compared to his usage before that period. 

The two-prong Waldron inquiry is conjunctive, meaning that a complainant has not presented a prima facie case unless the complainant shows both that the bills in question are abnormally higher than previous bills and that the pattern of usage has not changed.  Even though Mr. Riccelli has not produced a prima facie case because he has not established that the bills in question are higher than previous bills, I will discuss the second Waldron requirement and Duquesne Light’s testimony.

As noted, Mr. Riccelli has not produced a billing history, one way to determine if the pattern of usage has changed or not.  He did, however, testify that the pattern of energy usage in the building changed during the period in question.

Mr. Riccelli testified that the store was closed during the period in question and that no one occupied it or could get into the building without access to the key which only he had. He testified that from October 1998 when he closed D&J until February 2000 when he received the $3,071.08 bill no one was in the property other than himself.  He went to the property in November 1998 to retrieve inventory and personal effects and at that time he unplugged the coolers.  Tr.  18-19, 27-28.  The window to the store was broken, however, some months after November 1998.  Finding of Fact No. 6.  It is not clear, though, that anyone gained access to the building at that time.  

Mr. Riccelli did produce evidence that the potential for energy use was low during the period in question.  Except for the neon light in the window, the electric using appliances were unplugged or otherwise shut off from their electric sources.  Finding of Fact No. 4.   Mr. Riccelli testified that at the time of the December 9, 1999, meter testing the building was cold.  Finding of Fact No. 12.  Duquesne Light agreed.  Finding of Fact No. 13.



Duquesne Light rebutted Mr. Riccelli’s testimony.  It showed that the electric meter was functioning properly and within the tolerance permitted by the Commission’s regulations.  Finding of Fact No. 15.  It showed that there were no shorts in the wires.  Finding of Fact No. 15.  It showed that the meter was registering a .540 demand on December 9, 1999, when Mr. Harrold tested it.  Finding of Fact No. 14.  Because the demand is not reset until a new reading is taken, it is possible that some equipment in the building operated since October 13, 1999, the date of the previous actual meter reading.  Finding of Fact No. 10.  Mr. Harrold tested that possibility and demonstrated that the electric baseboard heaters could have been responsible for the demand.  He activated the breakers so that the heaters operated.  The resultant load, with only the heaters operating, was 6.4kW.  This equates to a demand of .540, the same demand that was registered on the meter on December 9, 1999, the date Mr. Harrold performed his tests.  In addition, Mr. Harrold testified that if only the lights and the cash register were operating, the demand would be only .001 or .002.  Finding of Fact No. 14.

Duquesne Light’s evidence goes beyond showing that the meter was accurate, so it rebutted the prima facie case, assuming Mr. Riccelli had presented one.  Under Waldron, therefore, Mr. Riccelli must meet the now shifted burden of going forward by a preponderance of the evidence.

Mr. Riccelli has not met the shifted burden of going forward.  He testified that he doubted that people entered the building and used the heat without his knowledge because there was no way into the building without a key and he was the only one with the key to the building.  Tr.  23.  This self-serving testimony, alone, however, does not constitute a preponderance of evidence sufficient to rebut Duquesne Light’s evidence that the load of the electric baseboard heaters equaled the load which registered on the demand meter.  In addition, the record demonstrates that on at least one occasion, when the window was broken, someone gained access to the property.  Furthermore, Mr. Riccelli stayed away from the property for several months after he closed the store, Finding of Fact No. 5, so he was not in a position to determine if access to the building was gained despite him having the key.  Finally, except for the neon light in the window, Mr. Riccelli had no security in place at the building.  Finding of Fact No. 6.

Even if it be deemed that Mr. Riccelli produced a prima facie case under Waldron, Mr. Riccelli did not rebut Duquesne Light’s testimony that the meter registered a demand sufficient to operate the baseboard heaters.  This Complaint, therefore, must be dismissed for failure to meet the burden of proof.



One more item is discussed before concluding this decision.  Mr. Riccelli’s counsel asked Duquesne Light witness Mr. Miller why Duquesne Light did not shut off Mr. Riccelli’s electric service on April 21, 1999, which is when one of its employees gained access to the meter and obtained an actual reading, resulting in an account balance of about $1,850.  Tr.  47.  Mr. Riccelli testified that he assumed Duquesne Light would terminate his service.  Finding of Fact No. 16.  

Mr. Miller stated that Duquesne Light cannot terminate service based on estimated readings and must give proper notice of termination.  Also, it considered Mr. Riccelli’s calls about his account to constitute a dispute and Duquesne Light puts a hold on an account under such circumstances until it can conduct an investigation.  Tr.  48; Finding of Fact No. 11.   In addition, it seems that Mr. Riccelli was not easy to contact.  Finding of Fact No. 9.   Finally, Mr. Riccelli did not give Duquesne Light access to read the meter, which is inside the building.  Finding of Fact Nos. 10 and 17.

I accept Duquesne Light’s reason for not terminating service based on estimated readings, namely that there would be no way to determine if the previous estimates were in line with usage or if the final bill was accurate.  Finding of Fact No. 17.  Finally, Mr. Riccelli was not sure where Duquesne Light was sending his bills during the period in question and did not provide it with a mailing address.  But for receiving the bill in February 1999 from someone cleaning garbage in front of the building, it is not clear when Mr. Riccelli would have become aware of his account balance.  It seems that Mr. Riccelli is arguing that if Duquesne Light terminated his service against its policy (and against the Commission regulations at 52 Pa. Code Chapter 56) his account balance would have been much lower.  This argument holds no weight.

Mr. Riccelli disputed his bills and Duquesne Light conducted an investigation.  By letter dated January 26, 2000, Duquesne Light informed Mr. Riccelli that it had concluded its investigation and that it believed that his electric bill was correct.  Ex. R-6.  On February 7, 2000, Duquesne Light then terminated Mr. Riccelli’s service for nonpayment by shutting off the service at the pole attachment because it could not gain access to the meter.  Finding of Fact Nos. 18 and 19.  Mr. Riccelli owes Duquesne Light $3,071.08, the balance on the account.

Conclusions of Law


1.
The Commission has jurisdiction over the subject matter of and the parties to this proceeding.  66 Pa. C.S. §701.



2.
Mr. Riccelli bears the burden of proof and failed to meet it.  66 Pa. C.S. §332; Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).



3.
This Complaint should be dismissed for failure to meet the burden of proof.

ORDER


Therefore;



IT IS ORDERED:



1.
That the Complaint of Joseph Riccelli against Duquesne Light Company at Docket No. C-20016621 is dismissed for failure to meet the burden of proof.


2.
That Joseph Riccelli owes Duquesne Light Company $3,071.08, the balance on the account for electric service to 912 Main Street, Sharpsburg, Pennsylvania.

Date:  May 1, 2002




______________________________








Larry Gesoff








Administrative Law Judge

