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OPINION AND ORDER

BY THE COMMISSION:  



Before us for consideration are the Exceptions of Philadelphia Gas Works (PGW), which we shall construe as a Petition for Rehearing (Petition), filed on December 11, 2001, relative to the above-captioned proceeding.  No responses were filed.  

History of the Proceeding
On March 5, 2001, the Helen Miller (Complainant) filed a Complaint alleging that PGW had overbilled her residential account.  The Complainant requested that the Commission investigate the matter and order PGW to refund the overpayments.  PGW did not file an Answer to the Complaint.  A Hearing Notice was issued on July 30, 2001, setting the initial hearing for September 10, 2001.  The Complainant appeared pro se; however, PGW failed to appear.  

After delaying the proceedings for half an hour for the possible late arrival of PGW, Administrative Law Judge (ALJ) Ky Van Nguyen proceeded without PGW.  In his November 21, 2001 Initial Decision, the ALJ concluded that the Complainant sustained her burden of proving that the disputed bills were abnormally high when compared to prior usage patterns, and that the Complainant’s pattern of usage had not changed.  

The ALJ further concluded that PGW failed to rebut the evidence presented by the Complainant.  As such, the ALJ sustained the Complaint and ordered that PGW adjust the Complainant’s account, using the consumption for the comparable periods of the previous year.  The instant Petition was filed on December 11, 2001.  

Discussion



Section 5.571 of the Commission’s Regulations, 52 Pa. Code §5.571, provides, in pertinent part, that:  

(a) At any time after the record is closed but before a final decision is issued, a participant may file a petition to reopen the proceeding for the purpose of taking additional evidence.


(b) A petition to reopen shall set forth clearly the facts claimed to constitute grounds requiring reopening of the proceeding, including material changes of fact or of 

law alleged to have occurred since the conclusion of the hearing.



PGW argues that because it did not receive notice of the hearing, it was not afforded an opportunity to present rebutting evidence.  As such, PGW requests that this matter be rescheduled for hearing.  PGW contends that during the first several months within which the Commission had jurisdiction over PGW complaints, the Commission “had difficulties identifying the appropriate person and department upon which to make service of process.”  (PGW Petition, p. 2).  PGW explains that it did not become aware of the missed hearing date until November of 2001, when it contacted the Commission to inquire about the status of the matter.  (Id.)  


We do not find PGW’s explanation persuasive as to merit reopening the proceedings.  We note that PGW does not argue the accuracy of the address that the Commission has on record.  Our review of the record indicates that the Complaint, and the Hearing Notice were mailed to:  800 West Montgomery Avenue, Philadelphia, Pennsylvania, 19122.   This is the same address that the Initial Decision, which PGW received, was mailed to.  Furthermore, it is the return address written on the envelope, which enclosed the instant Petition.
  Based on the presumption of the regularity of the mail it must be presumed that PGW was adequately served.  (Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).  


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of 

proof.  The Pennsylvania Supreme Court has held that the term burden of proof means a duty to establish a fact by a preponderance of the evidence.  (Se-Ling Hosiery, Inc. v. Marguiles, 364 Pa. 45, 70 A.2d 854 (1950)).  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” (Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. 1990)).


As a result, we conclude that PGW has not presented reasons sufficient to meet the Section 5.571(d), 52 Pa. Code §5.571(d), standard of demonstrating that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding.  Accordingly, we will deny the instant request for rehearing; THEREFORE, 



IT IS ORDERED:  



1.
That the Petition for Rehearing filed by Philadelphia Gas Works, is denied.  



2.
That the Complaint of Helen Miller against Philadelphia Gas Works, is sustained.

3.
That Philadelphia Gas Works shall test Helen Miller’s meter to see if it is in need of replacement.  

4.
That Philadelphia Gas Works shall recompute Helen Miller’s gas consumption for the period between December 8, 2000 and May 10, 2001, and for the period between June 11, 2001 and July 12, 2001, using the consumption for the comparable period of the previous year, which was 95 ccf.

5.
That Philadelphia Gas Works shall adjust the bills for the period between December 8, 2000 and May 10, 2001 and for the period between June 11, 2001 and July 12, 2001, by issuing a bill using the consumption of 95 ccf for the comparable period of the previous year and applying the then-applicable tariff rates.  

6.
That the difference between the bills for the period between December 8, 2000 and May 10, 2001, and for the period between June 11, 2001, and July 12, 2001, and the bill adjusted under paragraphs 4 and 5 of this Order, shall be credited and refunded, if a refund is available to Helen Miller’s account.  

7.
That this matter be marked closed.  

BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  June 13, 2002

ORDER ENTERED:  June 14, 2002

� 	The Complainant, per letter dated August 2, 2001, requested from PGW a printout reflecting her gas usage from 1995 onward.  The Complainant indicated that she needed the information prior to the scheduled September 10, 2001 hearing.  Review of the August 2, 2001 letter from the Complainant to PGW indicates that PGW had constructive notice of the hearing date.  
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