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RECOMMENDED DECISION

Before

Wayne L. Weismandel

Administrative Law Judge

HISTORY OF THE PROCEEDING

By Opinion And Order adopted August 12, 1999, entered August 18, 1999, the Pennsylvania Public Utility Commission (Commission) ordered that this proceeding be assigned to the Office of Administrative Law Judge (OALJ) for the conducting of such hearings as deemed appropriate, culminating in the issuance of a Recommended Decision.

By Hearing Notice dated August 26, 1999, an Initial Hearing on Remand was scheduled before Administrative Law Judge (ALJ) Morris J. Solomon for September 28, 1999.

By letter dated September 7, 1999, counsel for the Borough of Royalton (Borough) requested that the scheduled Initial Hearing on Remand be continued indefinitely while the parties attempted to “reach a recommended resolution in this matter prior to any hearing.”

By Notice dated September 10, 1999, the Initial Hearing on Remand was canceled and an Initial Status Conference was scheduled for December 14, 1999, before ALJ Solomon.

The Initial Status Conference occurred as scheduled on December 14, 1999.  In addition to the Borough, parties in attendance were the Commission’s Bureau of Transportation & Safety (T&S), Consolidated Rail Corporation (Conrail) and Norfolk Southern Railway Company (Norfolk Southern)
, the Department of Transportation of the Commonwealth of Pennsylvania (PennDOT), and the County of Dauphin (County).  Counsel for the Borough represented that the parties had reached “an agreement in principle about how to allocate the costs for the actual replacement [of the Burd Street Bridge]” but needed additional time to complete the cost estimates and prepare preliminary plans for a more extensive rehabilitation of the bridge than originally contemplated that the parties could jointly agree upon.  A transcript of the Initial Status Conference containing 13 pages was produced.

As a result of the Initial Status Conference, ALJ Solomon issued a Preliminary Order dated December 14, 1999, continuing the case until August 1, 2000, and ordering the Borough to submit letter reports as to the parties’ progress on a monthly basis.

By Further Preliminary Order dated August 30, 2000, ALJ Solomon further continued the case until March 1, 2001, and further ordered the Borough to submit letter reports as to the parties’ progress in negotiations and problem resolution activities on a monthly basis.

By Further Continuance Order dated April 11, 2001, ALJ Solomon continued the case until October 1, 2001, and ordered that the Borough begin filing its monthly letter reports with the Commission Secretary.

By Notice dated September 14, 2001, the case was reassigned from retired ALJ Solomon to me, and a Further Status Conference was scheduled for October 1, 2001.

The Further Status Conference occurred as scheduled on October 1, 2001.  Representatives on behalf of the Borough, T&S, Conrail and Norfolk Southern, PennDOT, UGI Utilities, Inc. (UGI)
, and the National Railroad Passenger Corporation (AMTRAK) attended.  The County was not represented.  A transcript of the Further Status Conference containing 20 pages (numbered 14 through 33) was produced.

As a result of the October 1, 2001, Further Status Conference, by Notice dated October 4, 2001, another Further Status Conference was scheduled for January 10, 2002.

The January 10, 2002 Further Status Conference took place as scheduled.  Representatives on behalf of the Borough, T&S, Conrail and Norfolk Southern, PennDOT, County, UGI, and AMTRAK all attended.  The parties stated that progress was being made on circulation and approval of Borough plans and that a decision on major funding was expected within the month.  Consequently, it was decided to schedule another status conference, to be held telephonically, for February 28, 2002.  A transcript of the January 10, 2002 Further Status Conference containing 29 pages (numbered 34 through 62) was produced.

By Notice dated January 15, 2002, a Further Status Telephone Conference was scheduled for February 28, 2002.

The Further Status Telephone Conference occurred as scheduled on February 28, 2002.  Representatives on behalf of the Borough, T&S, Conrail and Norfolk Southern, PennDOT, County, UGI, and AMTRAK all participated.  The parties stated that a settlement of all contested issues had been reached and that they expected to have a written settlement agreement filed by April 30, 2002.  A transcript of the proceeding containing 28 pages (numbered 63 through 90) was produced.

On April 30, 2002, the parties filed their Stipulation Of Full Settlement Of Proceeding (Stipulation), executed on behalf of the Borough, T&S, Conrail and Norfolk Southern, PennDOT, County, UGI, and AMTRAK.

A true and correct copy of the Stipulation is attached hereto and incorporated herein as though set forth in full.

FINDINGS OF FACT

1.
By Opinion And Order adopted August 12, 1999, entered August 18, 1999, the Commission ordered that this proceeding be assigned to the OALJ for the conducting of such hearings as deemed appropriate, culminating in the issuance of a Recommended Decision.

2.
Subsequent to the Commission’s August 18, 1999 Opinion And Order, a series of four status conferences were held and the Borough was required to submit monthly letter reports on progress being made to settle the case.

3.
On April 30, 2002, the parties filed their Stipulation, executed on behalf of the Borough, T&S, Conrail and Norfolk Southern, PennDOT, County, UGI, and AMTRAK.

4.
The Stipulation provides:

a.)
The total cost to rebuild the bridge will be $2,083,000.

b.)
Borough, at its initial cost and expense, with reimbursement from other parties, will furnish all materials and do all work necessary to reconstruct/repair the Burd Street Bridge.

c.)
Borough, after the aforesaid construction project, at its sole cost and expense, will furnish all materials and do all work necessary to maintain the superstructure and substructure of the Burd Street Bridge, including the deck and the bituminous wearing surface of the bridge, the sidewalk areas and parapets, but exclusive of the underlying railway facilities and utility facilities.

d.)
Borough, after the completion of the aforesaid construction project, at its sole cost and expense, will remove snow, ice and debris from the Burd Street Bridge, from face of curb to face of curb, and on the highway approaches to the bridge.

e.)
Borough, after the completion of the aforesaid construction project, at its sole cost and expense, will remove snow, ice and debris from the sidewalks and parapets on the Burd Street Bridge, and on the sidewalks on the highway approaches to the bridge.

f.)
The following parties agree to reimburse the Borough, in the following manner or proportions, for costs to be incurred for engineering, design, utility relocation, right-of-way acquisition and construction to the Burd Street Bridge:

i)
PennDOT will reimburse the Borough eighty percent (80%) of the costs, not to exceed $1,666,400, incurred by the Borough for the engineering, design, utility relocation, right-of-way acquisition and construction of the Burd Street Bridge.

ii)
Norfolk Southern will reimburse the Borough five percent (5%) of the costs, not to exceed $104,150, of engineering, design, utility relocation , right of way acquisition and construction of the Burd Street Bridge.

iii)
County will reimburse the Borough five percent (5%) of the costs, not to exceed $104,150 (receipt of $50,000 is acknowledged), of engineering, design, utility relocation, right of way acquisition and construction of the Burd Street Bridge.

g.)
Borough shall submit periodic (monthly) invoices for its costs associated with the project to PennDOT.  The participating parties shall reimburse the Borough per the agreed upon allocation within thirty (30) days of the receipt of the invoices.

h.)
Upon completion of the work agreed upon in the Stipulation, Norfolk Southern, at its sole cost and expense, agrees to maintain the facilities owned by Pennsylvania Lines LLC located beneath the subject bridge.

i.)
Upon completion of the work agreed upon in the Stipulation, AMTRAK, at its sole cost and expense, agrees to maintain the facilities owned by AMTRAK located on and beneath the subject bridge.

j.)
Any relocation of, changes in or removal of any adjacent structures, equipment or other facilities of UGI located within the limits of the public right-of-way, within the limits of the Commission’s jurisdiction, which may be required as incidental to the execution of the project, will be made by UGI, at its sole cost and expense, and in such manner as will not interfere with the construction of the crossing.

k.)
AMTRAK will cooperate with the Borough and conduct its operations in the vicinity of the crossing in a safe manner and under its control during the time the project is being constructed.  AMTRAK will cooperate with the Borough to contain costs associated with railroad flagging, construction of catenaries and construction inspection.

l.)
Norfolk Southern will cooperate with the Borough and conduct its operations in the vicinity of the crossing in a safe manner and under its control during the time the project is being constructed.

m.)
Construction of the bridge will be completed in a manner satisfactory to the Commission on or before December 31, 2004, and that on or before said date, the Borough will report to the Commission the date of actual completion of the work; and at the earliest time, subsequent to said date of completion, submit to the Commission a detailed statement of the actual costs incurred by it in furnishing material and performing work.

n.)
Upon completion of the construction, UGI, at its sole cost and expense, will furnish all material and perform all work necessary thereafter to maintain its facilities, existing or altered, located within the limits of the improvement.

o.)
The Stipulation and any Commission Order entered pursuant thereto is without prejudice to the right of any party to recover part or all of any costs incurred by said party in compliance with the provisions of the Stipulation or any Commission Order entered pursuant thereto, from another party in accordance with any lawful agreement between it and the other party.

p.)
The attorneys for the parties to the Stipulation agree that they have the power to bind their respective clients in this matter.

q.)
The Stipulation may be executed by the parties thereto in counterparts.

r.)
The parties to the Stipulation request that the Commission enter an order in form and content as set forth in the Stipulation.

DISCUSSION

“The Commission’s general policy is to encourage the settlement of formal cases whenever such settlement would be in the public interest.”  Paragraph 407.A, Pennsylvania Public Utility Commission Procedures Manual, June 2001, page 4-10.

The salutary results of an amicable settlement are many.  They include the avoidance of the expense; inconvenience; and risk to all involved parties of continued litigation, a more rapid resolution of a problem, and a solution arrived at by those most familiar with the particular facts and circumstances of a given situation.  It is also true that an agreement reached by the parties who must live with its terms is more likely to be honored in spirit as well as in word than a decision imposed by even the best informed and well intentioned adjudicator.

In the present case, the agreement reached by the parties produces a just, reasonable, and efficient solution that is in the public interest.  Complainant obtains what it sought, necessary repairs to the subject crossing.  The Commission’s responsibility to see to future repair and maintenance of the crossing to promote public safety is discharged.  The appropriate parties to plan for and carry out ultimate improvements to the involved rail/highway crossing are committed to doing so.

By approving the agreement set forth in the Stipulation, the Commission will not only rectify current deficiencies but set in motion the machinery to enhance the situation to the benefit of all concerned in the future.  The agreement provides a comprehensive just and reasonable delineation of responsibilities that is in the public interest.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this case.

2.
The agreement reached by the parties, as set forth in the Stipulation, is just and reasonable and in the public interest.

ORDER

THEREFORE,

IT IS ORDERED (subject to Commission approval):

1.
That the Stipulation entered between and among the Commonwealth of Pennsylvania Department of Transportation, the Commission’s Bureau of Transportation and Safety, Norfolk Southern Railway Company, the Borough of Royalton, the County of Dauphin, National Railroad Passenger Corporation, and UGI Utilities, Inc. - Gas Division is hereby approved.

2.
That the Borough of Royalton, at its initial cost and expense, within nine (9) months of service of the Commission Order, shall furnish all material and do all work necessary to prepare and submit to all parties of record for review and to this Commission for review and approval, detailed construction plans for the Burd Street Bridge.  Said plans are to be developed generally in accordance with preliminary design plans for the Burd Street Bridge as recommended by Pennoni Associates, Incorporated.

3.
That the Borough of Royalton, having agreed to do so, at its initial cost and expense, within one year of approval of the construction plans, shall furnish all materials and do all work necessary to reconstruct the Burd Street Bridge all in accordance with the approved construction plans.

4.
That the Borough of Royalton, at its initial cost and expense, shall furnish all materials and do all work necessary to erect, install and maintain traffic protection and controls required during the reconstruction and repair of the sidewalks on the Burd Street Bridge.  Upon completion of the project, the Borough of Royalton is to remove said traffic protection and controls.

5.
UGI Utilities, at its sole cost and expense, shall furnish all materials and do all work necessary to alter its respective facilities, if required, as incidental to the execution of the project, and in such a manner as will not interfere with construction of the project.

6.
That AMTRAK and Norfolk Southern, if necessary, will furnish flagmen, watchmen and construction inspection and engineering services to protect its operations during the time that work is being performed in accordance with Ordering Paragraphs 2, 3 and 4 of this Order.  Amtrak and Norfolk Southern’s costs for these items will be reimbursed as a cost of construction.

7.
That the parties to this proceeding shall cooperate between and among themselves in the coordination and performance of the work directed by this Order.

8.
That the Department of Transportation, having agreed to do so, shall pay a sum or sums of money to the Borough of Royalton equal to eighty percent (80%), not to exceed $1,666,400, of the costs incurred by the Borough of Royalton for the engineering, design, utility relocation, right of way acquisition and construction of the Burd Street Bridge in accordance with Ordering Paragraphs 2, 3 and 4 above.  The Department of Transportation’s reimbursement shall be made pursuant to the terms of the Non-Federal Aid Bridge Project Agreement dated July 20, 1999 between the Commonwealth of Pennsylvania, Department of Transportation and the Borough of Royalton.

9.
That Norfolk Southern, having agreed to do so, shall pay a sum or sums of money to the Borough of Royalton equal to five percent (5%), of the costs, not to exceed $104,150, of performing work in accordance with Ordering Paragraphs 2, 3, and 4 above.  Reimbursement by Norfolk Southern Railway Company shall be made within thirty (30) days of the Borough of Royalton’s demand for payment, which demand shall not occur prior to the Borough of Royalton’s completion of the work invoiced, and which demand shall include an itemized accounting of the costs incurred by the Borough of Royalton in connection with such improvements.

10.
That the County of Dauphin, having agreed to do so, shall pay a sum or sums of money to the Borough of Royalton equal to five percent (5%), of the costs, not to exceed $104,150 (receipt of $50,000 is acknowledged), of performing work in accordance with Ordering Paragraphs 2, 3 and 4 above.  Reimbursement by the County of Dauphin shall be made within thirty (30) days of the Borough of Royalton’s demand for payment for the work items invoiced, which demand shall include an itemized accounting of the costs incurred by the Borough of Royalton in connection with such improvements.

11.
That the Stipulation of Settlement is without prejudice to the right of any party to recover part or all of any costs incurred by said party in compliance with the provisions of the Stipulation of Settlement or any Commission Order entered pursuant thereto, from another party in accordance with any lawful agreement between it and the other party.

12.
That any relocation of, changes in or removal of any adjacent structures, equipment or other facilities of UGI Utilities located within the limits of the public right-of-way, within the limits of this Commission’s jurisdiction, which may be required as incidental to the execution of the project, be made by UGI Utilities, at its sole cost and expense, and in such manner as will not interfere with the construction of the crossing.

13.
That AMTRAK cooperate with the Borough of Royalton and conduct its operations in the vicinity of the crossing in a safe manner and under control during the time the project is being constructed.  Further, that AMTRAK shall cooperate with the Borough of Royalton to contain costs associated with railroad flagging, construction of catenaries and construction inspection.

14.
That Norfolk Southern cooperate with the Borough of Royalton and conduct its operations in the vicinity of the crossing in a safe manner and under control during the time the project is being constructed.

15.
That construction of the bridge improvements be completed in a manner satisfactory to this Commission on or before December 31, 2004, and that on or before said date, the Borough of Royalton report to this Commission the date of actual completion of the work; and at the earliest time, subsequent to said date of completion, submit to this Commission a detailed statement of the actual costs incurred by it in furnishing material and performing work in compliance with this order.

16.
That Norfolk Southern, having agreed to do so, at its sole cost and expense, shall furnish all materials and do all work necessary to maintain all railroad facilities owned by Pennsylvania Lines, Inc., on which it operates at the subject crossing.

17.
That the Borough of Royalton, having agreed to do so, after completion of the bridge improvements, at its sole cost and expense, shall furnish all materials and do all work necessary to maintain the Burd Street bridge, including the substructure, superstructure, roadway surface, sidewalks and parapets on each side of the Burd Street Bridge.

18.
That the Borough of Royalton, having agreed to do so, after the completion of the bridge improvements, at its sole cost and expense, shall remove snow, ice and debris from the roadway surface, sidewalks and highway approaches to the Burd Street Bridge.

19.
That UGI Utilities, having agreed to do so, at its sole cost and expense, shall furnish all materials and do all work necessary to repair and maintain its facilities in the crossing area.

20.
That AMTRAK, having agreed to do so, at its sole cost and expense, shall furnish all materials and do all work necessary to repair and maintain its railroad facilities on which it operates in the area of the Burd Street Bridge.

21.
That this Order, insofar as it assigns work or costs to the parties involved, is without prejudice to their rights to recover said costs from others in accordance with any lawful agreement.

22.
That this Order is binding upon the parties hereto and their respective successors and assigns.

Date:
_____________________________

____________________________









Wayne L. Weismandel









Administrative Law Judge




�	The detailed history of this case prior to the Commission’s 1999 Opinion And Order can be found in Consolidated Rail Corp. v. PA Public Utility Comm’n, 671 A.2d 248(Pa.Commw., 1995).


�	Conrail had been acquired by CSX Corporation and Norfolk Southern, and ceased its existence as an independent corporate entity.  The Conrail facilities involved in this case were acquired by Norfolk Southern.


�	UGI Utilities, Inc. was formerly UGI Corporation.
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