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FINAL OPINION AND ORDER 

BY THE COMMISSION:



By Tentative Order entered January 25, 2002, we approved a Settlement Agreement reached between the Commission’s Prosecutory Staff and Verizon Pennsylvania Inc. (Verizon PA) in the above-captioned proceeding.  The Tentative Order provided for the filing of responses.
  



The Commission received Exceptions from the following Parties:  Senator Mary Jo White;  Joint Comments of ATX Telecommuni​cations Services, t/a/ Full Service Network, Covad Communications Company, and AT&T Communications of Pennsylvania, Inc. (Joint Commenters); and the Office of Consumer Advocate (OCA).  Also, Mr. Ray Kepner filed a document which was originally treated as a Formal Complaint, but will be considered as Exceptions to the January 25, 2002 Order.  Replies to Exceptions were filed by Verizon PA and Prosecutory Staff.  Senator Vincent J. Fumo filed Exceptions but they were withdrawn by letter dated April 18, 2002.

A.
Background



In our Tentative Order, we observed that the proposed Settlement Agree​ment between Verizon PA and Prosecutory Staff “rightly focuses on resolutions that benefit consumers and competition as opposed to expensive and time consuming litigation.”  (Order, p. 5).  We also noted, in pertinent part, as follows:  

Prosecutory Staff’s  investigation found that Verizon PA failed to implement the Code of Conduct in a timely manner by failing to disseminate the Code of Conduct to its employees and by not taking appropriate steps to train and instruct its employees as to the Code of Conduct’s content and application.  Prosecutory Staff also found one instance where a Verizon PA employee attempted to “win back” a customer in a manner in violation of paragraphs 1 and 3 of the Code of Conduct.  In addition, Prosecutory Staff found on three occasions in the Summer of 2001 that Verizon PA failed to promptly lift its local service carrier freeze on the customer accounts after being advised by the customer that the 

customer wanted to switch to another carrier for local tele​phone service.  Two of the occurrences involved residential accounts and the third involved a business account.

Prosecutory Staff found no substantial grounds to support a finding that Verizon PA violated the Public Utility Code by: a) disregarding prior Commission orders regarding the kind of evidence Verizon PA was expected to submit in the Structural Separation Implementation proceeding, or b) conducting a false and misleading media campaign relating to Verizon PA’s efforts to have the Commission reverse its prior structural separation decision.  Prosecutory Staff, therefore, ceased its investigation into these other matters during the course of its review and so notified Verizon PA.

(Order, p. 2).  

B.
Exceptions and Replies to Exceptions


1.
Code of Conduct Violation and the Civil Penalty



In her Exceptions, Senator Mary Jo White contends that the Settlement Agreement is not in the public interest based on the alleged “paltry” amount of the civil penalty assessed against Verizon PA for its failure to disseminate the Code of Conduct to its operational employees in a timely manner.  Senator White further contends that the civil penalty of $171,000 provided for in the Settlement Agreement amounts to a fine of little more than $250 per day for Verizon PA’s violation.  Therefore, to restore public confidence in the Global Order 
 and the process, Senator White proposes that a minimum penalty of $1,000 per day would be more appropriate.  



To put the matter in perspective, Senator White notes that a proposed bill on waste tire transportation, which was recently reviewed by her office, would impose a maximum civil penalty of up to $25,000 per day for a violation, whether or not the violation involved willfulness or negligence.  In contrast, Senator White points out that Verizon PA cannot say that it was not aware of the Commission’s Code of Conduct because it had vigorously litigated every facet of the Global Order for several years.   Senator White classifies the Commission’s Code of Conduct as a “toothless tiger” in light of Verizon PA’s assertion in the Settlement Agreement that “neither the Global Order nor the Code of Conduct explicitly instructs Verizon PA as to any specific steps it must undertake to implement the Code’s provisions… .”  See Settlement Agreement, Para. 15.



Mr. Ray Kepner complains that the fine against Verizon PA indicates that this Commission is failing to enforce its Regulations.  He emphatically voices his concerns that Verizon PA has been permitted to retain a telecommunications monopoly by allegedly controlling 91% of all service lines and that the fine imposed on Verizon PA is ineffective.  Mr. Kepner requests that we hold Verizon PA “accountable” to the law and increase the fine to $1,000 per day.



In its Replies, Verizon PA rejoins that the applicable statute, 66 Pa. C.S. §3301, limits the daily payments to an amount not to exceed $1,000 per day.  Verizon PA asserts that there is no statutory basis to entertain the level of fine suggested by Senator White.  (R.Exc., pp. 4-5).  Thus, Verizon PA contends that Senator White’s claim that the amount of fine agreed to by Verizon PA to resolve this matter is inadequate and unsubstantiated in the record.  (R.Exc., p. 6).



Verizon PA also emphasizes that it acknowledged, as part of the Settle​ment Agreement, that it did not disseminate the Commission’s Code of Conduct for a period of time.  (R.Exc., p. 4).  However, Verizon PA states that Senator White fails to point out that during the same time period that the Commission’s Code of Conduct was not disseminated, it had in place its own internal codes of conduct, conducted training in these codes of conduct, and reasonably believed that such training covered the requirements of the Commission’s Code of Conduct.  (See R.Exc., p. 4 citing Settlement Agreement).  Verizon PA also points out that Senator White fails to acknowledge that, as part of the Settlement Agreement, Prosecutory Staff did not dispute the following:  (1) that Verizon PA acted reasonably and, in good faith; (2) that Verizon PA believed that the utility’s internal codes of conduct contained the same obligations as the Commis​sion’s Code of Conduct; and (3) that Verizon PA reasonably, and in good faith, believed that it was at all times in compliance with the Commission’s Code of Conduct.  (R.Exc., p. 4).



In its Replies to Exceptions of Senators White and the Joint Commenters, Prosecutory Staff rejoins that, as a threshold consideration, the Code of Conduct referred to by the Commission in its April 11, 2001 Order, is not the Code of Conduct that was the subject of the proposed settlement with Verizon PA, but the Code of Conduct contem​plated to be developed in the competitive safeguards rulemaking proceeding.  (See R.Exc., p. 13; Docket No. L-00990141 (Proposed Rulemaking Order entered January 29, 2002)).



Prosecutory Staff also offers two mitigating circumstances in support of the Settlement Agreement.  

1.
Neither the Global Order nor the Code of Conduct contained language that explicitly instructed Verizon PA to undertake any specific steps to implement the Code’s provisions.  

2.
Verizon PA already had several internal codes of conduct in place that contained similar provisions as those found in the Global Order’s Code of Conduct.  

Additionally, Prosecutory Staff asserts that Verizon PA disseminated its internal codes of conduct to its operational employees.  (R.Exc., p. 13).  Prosecutory Staff notes that the fine was a negotiated amount arrived at between the Parties taking all of the above factors into consideration.  (R.Exc., p. 13).

C.
Disposition


1.
Penalties

The Exceptions of Senator Mary Jo White, the Joint Commenters, and Mr. Ray Kepner express concerns with the amount of the civil penalty agreed to by Verizon PA and Prosecutory Staff to resolve this proceeding.  The civil penalty pertains only to Verizon PA’s admitted failure to disseminate the Code of Conduct to operational employees in a timely manner.  Also, the signatories to the Settlement Agreement agreed that Verizon PA would further pay $28,000, which relates to a customer win-back issue ($1,000) and delay in lifting local service freezes on three accounts ($27,000).  (Settlement Agreement Para. 13).  According to those Parties filing Exceptions, the amount of the proposed civil penalty is not substantial enough as to deter Verizon PA from using its dominant market power in an impermissible, or “anti-competitive” manner.  

On consideration of the Exceptions, we find that the amount of the civil penalty, when viewed in relation to certain mitigating factors, articulated by Prosecutory Staff, is of a substantial amount so as to provide a deterrent to Verizon PA.  A civil penalty of $199,000,
 in light of the circumstances presented by Prosecutory Staff, is an amount which will provide the necessary incentive for Verizon PA to become vigilant in ensuring that its employees conform their conduct to the expectations of this Commission.  While the fine proposed in the Settlement Agree​ment is less than the statutory maximum of $1,000, per day, it is adequately supported by the facts and circumstances in this proceeding.  See 66 Pa. C.S. § 3301(a).

Also, the possibility of a fine for failure to comply with a Commission directive is only one deterrent to the abuse of market power.  Other mechanisms are also in place for this purpose, such as the current Code of Conduct, penalties arising from the operation of a Performance Assurance Plan (PAP), and Operations Support System (OSS) monitoring.  Additionally, with the grant of in-region interLATA authority under 47 U.S.C. §271, there is the extreme sanction that  proceedings to revoke such authority can be instituted upon a proper showing.  

Therefore, the Exceptions relative to the issue of the civil penalty in connection with the Code of Conduct violation are denied.  

2.
Verizon PA’s Media Campaign and Evidentiary Presentation



The Joint Commenters express the view that Verizon PA’s conduct regarding the publicity and lobbying efforts it undertook during the litigation of the Structural Separation proceedings, as well as Verizon PA’s failure to provide verifiable cost data evidence of structural separation during the litigation, merit punitive sanctions.  The Joint Commenters criticize the Settlement Agreement because it:  

...does nothing to address Verizon PA’s egregious and intimidating conduct in the media and with public institutions 

pertaining to the Commission’s structural separation pro​ceeding and its blatant refusal to comply with Commission directives.  

(Joint Commenters Exc., p. 1).  



Joint Commenters provide extensive quotations from former Commission Chairman John M. Quain, former Commissioner Nora Mead Brownell, and Senators Mary Jo White and Roger Madigan, to reiterate the strong and emphatic statements by 

those public officials to support Joint Commenters’ disagreement with the conclusion that no violations of the Public Utility Code were committed.  Joint Commenters observe that:  

“[a]ll parties and individuals who participated directly or indirectly in the structural separation proceedings are well aware that Verizon PA’s tactics were unprecedented and shameless.”  

They also note their view that Verizon PA has been “rewarded” with long distance entry and assail the Settlement Agreement as undermining confidence in the integrity of Pennsylvania processes and institutions.  (Exc., p. 5).  



In reply, Verizon PA assails one of this group’s members as initiating the media campaign relative to structural separations.  Also, Verizon PA generally discounts the response of the Joint Commenters as lacking in any substance.  



In its Replies, Prosecutory Staff explains that its investigation into Verizon PA’s media campaign did not involve a determination as to whether the utility attempted to intimidate, embarrass or discredit the Commission.  Rather, Prosecutory Staff interpreted its responsibility as limited to an analysis of whether substantial grounds existed to support a finding that Verizon PA violated the reasonable service standard of Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, by conducting a false and misleading media campaign relating to its efforts to have the Commission reverse its prior structural separation decision.  (R.Exc., p. 6).  



Prosecutory Staff’s response to allegations of improper and false and misleading media campaign, began with a review of the Noer-Pennington doctrine
 and related cases.  (R.Exc., p. 7).  Verizon PA’s media campaign involved print, radio, and television advertisements with three substantive themes:  (1) structural separation would cost the Commonwealth of Pennsylvania over one billion dollars; (2) structural sepa​ration would threaten thousands of Pennsylvania jobs; and (3) structural separation could raise telephone bills up to $7 per month.  



Prosecutory Staff’s investigation of each of the substantive themes of the utility’s media campaign led it to conclude that it would have a “difficult” time convincing a court that Verizon PA’s statements as to the costs of structural separation, or its projections of job losses, were false and misleading.  (R.Exc., pp. 8-10).  With regard to the allegations that structural separation could result in rates increasing up to $7 per month, Verizon PA supported this statement with calculations of total increased initial ongoing expenses and transition expenses of structural separation, divided by the number of lines its serves, including unbundled network element (UNE) loops, UNE‑Platform, and resold lines.  At the time Verizon PA’s testimony was filed, these total lines were 7,302,896, and the calculations resulted in an additional $6.94 per line.  (R.Exc., p. 11).  



Prosecutory Staff addresses the arguments regarding the evidentiary presentation by explaining that its role in making an inquiry regarding the type of 

evidence Verizon PA was directed to present in the Structural Separation Proceeding, was to closely examine the record in the Structural Separation proceeding.  (R.Exc., p. 4).  Upon examining the record, Prosecutory Staff decided not to pursue this claim for the following reasons:  

(1)
While Verizon PA’s evidence presented in the pro​ceedings did not “precisely” follow the Commission directives regarding the type of evidence that was to be presented, Verizon PA did present evidence in the record relating to the “costs” of structural separation on the company, the operating rules that would need to be implemented, and the elements of retail service that would need to be structurally separated; 

(2)
Prosecutory Staff operated on the assumption that reasonable “leeway” should be allowed any party and its legal counsel in developing a legal strategy as to the type of evidence that it believed was in its best interest; and 

(3)
Verizon PA was successful at the Commission level (i.e., the Commission ultimately held in favor of Verizon PA’s position that structural separation of its wholesale and retail operation was not necessary).  

(R.Exc., pp. 4-5).  


3.
Verizon PA’s Statements and the Noer-Pennington Doctrine



As previously discussed, Prosecutory Staff found no violation of the Public Utility Code with regard to the allegations of false and misleading statements attributed to Verizon PA’s media campaign and lobbying efforts.  (See Prosecutory Staff R.Exc., p. 11).  Prosecutory Staff focused on Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, and made a determination not to pursue those allegations in accordance with its analysis pursuant to the Noer-Pennington doctrine.  (Prosecutory Staff R.Exc., p. 6; 7‑8).  



We note that Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, provides in pertinent part:  

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommo​dation, convenience, and safety of its patrons, employees, and the public. . . . 



“Service” has been broadly defined to include any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities in the performance of their duties under the Public Utility Code to their patrons, employees, other public utilities, and the public.  (66 Pa. C.S. §102 (Emphasis supplied)).  A broad and inclusive definition of “service” has been consistently recognized by the Courts.  Consequently, a telephone company’s quotation of telephone rates to customers has been found to constitute a “service” within the meaning of the Public Utility Code.  AT & T Communications of Pa. v. Pa PUC 568 A.2d 1362 (Pa. Cmwlth. 1990).  To the extent Verizon PA intentionally provided false or misleading statements to the public, such conduct could be found to be in violation of Section 1501 of the Public Utility Code pertaining to adequate, efficient, safe, and reasonable service.



However, Prosecutory Staff’s analysis of the legal and policy considera​tions relative to the substantive content of Verizon PA’s representations to the media accurately highlights the proper perspective in which this agency must view the utility’s actions.  As noted, Prosecutory Staff’s approach first involved an analysis of the Noer-Pennington doctrine.  The Noer-Pennington antitrust immunity doctrine is named for two of the three principal United States Supreme Court cases in the area:  Eastern R. R. Presidents Conference v. Noer Motor Freight, Inc., 365 U.S. 127 (1961) and United Mine Workers of America v. Pennington, 381 U.S. 657 (1965).



Based on the two principal cases, the United States Supreme Court has carved out an antitrust exemption for activities involving the petitioning of governmental bodies, whether legislative, executive, administrative, or judicial in nature.  (See Annot. Application of Noer-Pennington Doctrine By State Courts, 94 A.L.R. 5th 455).  The Supreme Court expanded the doctrine’s coverage to petitioning for relief before a court or administrative agency.  (Calif. Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508 (1972)).  We find Prosecutory Staff’s reliance on Noer-Pennington to be sound.  The doctrine is not limited to federal antitrust actions, and may be invoked in other actions under state and federal law to protect a company’s First Amendment right to petition the government.  (See, e.g. Zeller v. Consolini, 59 Conn. App. 545, 758 A.2d 376, 94 A.L.R.5th 717 (2000)).  



Based on considerations relative to the Noer-Pennington doctrine, and Prosecutory Staff’s analysis of the substantive content of Verizon PA’s representations to the public, we conclude that Prosecutory Staff has exercised sound discretion in its prosecution in this area.
  The Exceptions filed by the Parties with regard to the allegations of false and misleading statements attributed to Verizon PA’s media campaign and lobbying efforts are denied.



4.
Quality of Evidence



With regard to the quality of evidence Verizon PA presented during the Structural Separation proceedings, we, again, find the conclusion of the Prosecutory Staff to be adequately supported.  Section 332(f) of the Public Utility Code, 66 Pa. C.S. §332(f), states, in pertinent part:

(f)
Actions of parties and counsel.-- . . .  If the actions of a party or counsel in a proceeding shall be determined by the commission, after due notice and opportunity for hearing, to be obstructive to the orderly conduct of the proceeding and inimical to the public interest, the commission may reject or dismiss any rule or order in any manner proposed by the offending party or counsel, and, with respect to counsel, may bar further participation by him in any proceeding before the commission. 



While Verizon PA’s record evidence did not “precisely” follow the Commission’s dictates, Prosecutory Staff exercised reasonable discretion in finding that a proper balance should be struck in affording a party some “leeway” in developing a legal strategy to counter a proposal that it felt was contrary to its interests.  Prosecutory Staff also finds the fact that Verizon PA was successful at the Commission level to militate in favor of its determination to forego prosecution of this allegation.  (See 66 Pa. C.S. §501(c) Compliance – “Every public utility . . . subject to the provisions of this part, affected by or subject to any regulations or orders of the commission . . . shall observe, obey, and comply with such regulations or orders, and the terms and conditions thereof.”).  



Based on our review of the record evidence, we find that while the extent of Verizon PA’s public opinion efforts were unfortunate, the Prosecutory Staff’s conclusions are adequately supported by substantial record evidence and shall be adopted.  We have no basis to reject the Settlement Agreement as being contrary to the public interest based on findings related to Verizon PA’s failure to provide evidence which precisely adhered to the Commission’s directives.


The Exceptions with regard to the quality of evidence that Verizon PA presented during the Structural Separations proceeding are denied.


5.
Local Carrier Freeze



The OCA’s Exceptions focus on the local service provider freeze (LSPF) issues addressed in the Settlement Agreement.  A local service provider freeze is a block that a customer’s local telephone company places on his or her line, pursuant to the customer’s request, to prevent another telephone company from making an unauthorized switch of that customer’s account to its company.  When a customer has a freeze on his or her line, a new telephone company cannot provide that customer service until the freeze is lifted.  Thus, a freeze can be used in an anti-competitive fashion unless controls are implemented to ensure that unreasonable or burdensome constraints are not placed on the customer’s ability to have a freeze lifted.



The Prosecutory Staff investigated whether Verizon PA either intentionally or unintentionally failed to lift the local service provider freeze in a time manner for three individual end-user accounts.  To settle the issue and without admitting any wrongful or unlawful acts, Verizon PA agreed to provide $100 each to the two affected residential customers and $800 to the affected business customer.  Verizon PA also agreed to pay a $27,000 fine.  Finally, Verizon PA agreed to “recommend to the Local Freeze Collaborative at Docket No. C-00015149F0002, that the Collaborative adopt a [local service provider freeze] form on the company’s web page similar to the one Verizon is currently using in Massachusetts as an individual option available to customers to remove freezes.”  (Settlement Agreement, Para. 13, 14, and 16).



The OCA generally supports the Settlement Agreement in that the Agreement provides for civil penalties and restitution for Verizon PA’s failure to promptly respond to the LSPF lift requests of the three customers in question.  (OCA Exc., p. 2).  However, while observing that it is difficult to respond to the Settlement Agreement because of the lack of certain information, the OCA presents two Exceptions to the Settlement Agreement.  



First, the OCA contends that the proposal contained in the Settlement Agreement relative to the LSPF is untimely.  That proposal is for Verizon PA to recommend to the LSPF collaborative proceeding at Docket No. C‑00015149F0002, that a form on its web page be used as an additional option for customers desiring to remove freezes.  The OCA notes that the participatory phase of this collaborative has concluded.  (Exc., p. 2; 3).  Consequently, the opportunity for implementation of the Settlement Agreement’s LSPF proposal is concluded relative to the LSPF collaborative.  However, the OCA observes that this Commission is also addressing local freeze issues in an active proceeding, Interim Guidelines Establishing Procedures for Changing Local Service Providers for Jurisdictional Telecommunications Companies, Docket No. M‑00011582 (December 4, 2001) (Changing LSP Collaborative).  Based on the foregoing, the OCA contends that it would be more appropriate that Verizon PA recommend the option of a web based LSPF lifting mechanism in the Changing LSP Collaborative.  (Exc., p. 3).



Second, the OCA makes the following three recommendations for consideration which are consistent with its overarching position that the options for lifting a freeze should be competitively neutral and customer friendly:  (1) Verizon PA should be required to adopt evening calling hours, from 6:00 PM to 9:00 PM, during which customers may contact the company to arrange for the lifting of the freeze (Exc., p. 2; 5); (2) the Commission should consider the use of a Third Party Administrator to handle the processing of freeze lift requests in Pennsylvania (Exc., p. 2; 5); and (3) the Commission should require carriers to accept freeze lift requests through three way calls conducted during evening hours.  (Exc., p. 4).



In response, Verizon PA explains that the proposals of the OCA are the same proposals made in the collaborative proceeding.  (R.Exc., p. 2).  Verizon PA states that the conclusion of the participatory phase of the collaborative does not justify consideration of these proposals in the context of the instant Settlement Agreement.  (Id.).  



Regarding those provisions in the Settlement Agreement pertaining to Verizon PA’s obligations concerning the local carrier freeze issues, Prosecutory Staff concludes that the OCA either reads the Settlement Agreement too narrowly, or attempts to raise substantive issues pertaining to carrier freezes in the wrong forum.  (R.Exc., pp. 14-15).  Prosecutory Staff understands Verizon PA’s obligation to support the implementation of the web page as an added freeze-lifting option, as continuing into any new collaborative proceeding.  (R.Exc., p. 15).  



Regarding other solutions to the LSPF problem, Prosecutory Staff explains that this proceeding is not the proper forum for those issues.  Also, the web site proposed in the Settlement Agreement was not intended to preempt or otherwise supplant the collaborative process created by the Commission.  (R.Exc., p. 15).  


We note that we recently addressed Verizon PA’s use of the local service provider freeze stating that Verizon PA is required to comply with FCC rules and/or procedures in administering and lifting the freeze.  (See MCI WorldCom Communications, Inc. v. Verizon Pennsylvania Inc., Docket No. C‑00015149 (Order adopted May 9, 2002)).  In that Order, we directed Verizon PA to meet with the Commission’s Law Bureau and the Bureau of Consumer Services to address Verizon PA’s use of the local service provider freeze.  A  report is to be filed with the Commission forty-five days after the entry date of that Order.
  



Therefore, because we have recently acted to address this issue and because Verizon PA commits in this Settlement Agreement to recommend the use of a website to lift the local service provider freeze, we believe that it is appropriate to grant the OCA’s Exceptions in part.  Thus, consistent with our previous directive at Docket No. C‑00015149, Verizon PA shall address with Commission Staff the possibility of implementing a webpage as a freeze-lifting option.  Further, Verizon PA shall also address this issue during the collaborative process at Docket No. M-00011582.    



6.
Public Reprimand 



The Joint Commenters argue that Verizon PA’s actions were so egregious as to merit a reprimand, at minimum.  (Exc., p. 5).  We find that the evidence in this proceeding does not justify this suggestion and we, hereby, deny it.  

Conclusion



Upon consideration of the Exceptions and based on the foregoing discussion, we find no compelling reasons or arguments to reject the Settlement Agreement as not promoting the public interest. Furthermore, the Commission is committed to ensuring that competition exists in the local telephone market.  To that end, the Commission receives and reviews monthly reports regarding Verizon PA's performance with respect to the CLECs.  When Verizon PA’s performance does not meet required benchmarks, Verizon PA must make monthly remedies payments.  



Additionally, we have adopted interim guidelines, which will become final regulations, addressing issues related to promoting competition such as procedures for changing local service providers, quality of service, consumer education, and local service provider abandonment processes.  See Interim Guidelines Establishing Quality of Service Procedures for Jurisdictional Telecommunications Companies, Docket No. M‑00011582.  Finally, over the past several years, the Commission has coordinated various collaboratives and technical workshops between Verizon PA and the CLECs to facilitate competition in the local telephone market.  E.g, Collaborative Report to the Pennsylvania Public Utility Commission Regarding Industry Standards for CLEC Access to DSLAM Equipment Located at Verizon Pennsylvania Inc.’s Remote Terminals, Docket No. M-00001353; Report to the Pennsylvania Public Utility Commission Regarding the Design and Deployment of Fiber and Next Generation Digital Loop Carrier and Equal Access to Digital Subscriber Lines Over Fiber; Docket No. M-00001353; and Report to the Pennsylvania Public Utility Commission Regarding the Technical Workshop on Access to Dark Fiber at Existing and New Splice Points, Docket No. R-00005261, et al. 

As such, we shall issue this Opinion and Order in Final Form, and approve the Settlement Agreement entered into on January 3, 2002, and tentatively approved by our Order entered January 25, 2002; THEREFORE,


IT IS ORDERED: 



1.
That the Exceptions of the Office of Consumer Advocate are granted in part, and denied, in part.  



2.
That the Exceptions received by Senator Mary Jo White,  ATX Telecommunications Services, t/a/ Full Service Network, Covad Communications Company, and AT&T Communications of Pennsylvania, Inc. (Joint Commentors), and  Mr. Ray Kepner, are denied.  



3.
That the Settlement Agreement dated January 3, 2002, entered into between the Commission’s Prosecutory Staff and Verizon Pennsylvania Inc. is hereby approved as being in the public interest.

4. That the Secretary shall mark this matter closed.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  May 23, 2002

ORDER ENTERED:  June 20, 2002
	�	The Commission’s procedures under 52 Pa. Code § 3.113(c) identify the response to a tentative decision as Exceptions.  We shall, hereafter, refer to the responses as Exceptions and Replies to Exceptions.


�	See Re: Petition of Nextlink et al., Docket No. P-00991648; P-00991649 (Order entered September 30, 1999), affirmed Bell Atlantic-PA, Inc. v. Pa. PUC, 763 A.2d 440 (Pa. Cmwlth. 2000). 


	�	The $199,000 consists of $171,000 for failure to implement the Commission’s Code of Conduct plus the $28,000 win-back and LSPF fines.  


	�	See Eastern Rail. President’s Conference v. Noer Motor Freight, Inc., 365 U.S. 127 (1961); United Mine Workers v. Pennington, 281 U.S. 658 (1965).   


	�	There is a “sham” exception to the Noer-Pennington doctrine.  This exception comes into play when the party petitioning the government is not at all serious about the object of the petition, but does so merely to inconvenience its competitor, or to preclude or delay its competitor’s access to governmental processes.  However, an objectively reasonable and ultimately successful effort to influence government action cannot be considered a sham, the court added.


	�	The final order is still pending. 
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