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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed by Duquesne Light Company (Duquesne) on April 15, 2002, relative to the Initial Decision (I.D.) issued herein on March 25, 2002, by Administrative Law Judge (ALJ) John H. Corbett, Jr.  



Reply Exceptions were filed by Emerald Art Glass (Complainant) on April 24, 2002. 

History of the Proceeding



On May 29, 2001, the Complainant filed a Complaint with the Commission which alleged that interruptions in the electric service provided by Duquesne caused property damages and resultant expenses.  The Complainant also sought an end to the interruptions.  Duquesne answered the Complaint and also filed New Matter on June 25, 2001.  Duquesne admitted that service interruptions have occurred, but it asserted that it has no record of any interruption lasting more than two minutes in duration since May 28, 2000.



A hearing was held in Pittsburgh on January 17, 2002.  Both Parties were represented by legal counsel.  The Complainant offered two exhibits and Duquesne submitted one exhibit, all of which were admitted into the record.  The record closed on February 19, 2002.  
In his Initial Decision, issued on March 25, 2002, the ALJ recommended, inter alia, that the Complaint be sustained and that Duquesne pay a civil penalty of $1,000 due to its failure to comply with Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. §1501 (Section 1501).



Exceptions and Reply Exceptions were filed as above noted. 


Discussion



In his Initial Decision, ALJ Corbett made thirty-five Findings of Fact and drew five Conclusions of Law.  (I.D., pp. 2‑8; 15).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law to the extent that they are not expressly or by necessary implication overruled or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984). Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  


The ALJ noted that the Complaint filed herein charged that the Com​plainant suffered numerous interruptions in the electric service provided by Duquesne, thus causing it serious inconvenience, expense and safety concerns.  Specifically, the Complainant claimed it experienced 22 service interruptions between June 3, 1998 and July 10, 2001.  (Complainant’s Exh. 1).  As the Party seeking to have the Commission find that Duquesne violated provisions of the Public Utility Code or its Regulations, the Complainant had the burden of proof that it was entitled to relief.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  



Duquesne filed four Exceptions to the Initial Decision.  Duquesne’s first Exception was to the ALJ’s Conclusion of Law No. 2, which is as follows:

2.
The Complainant has carried its burden of proving that it is entitled to relief from this Commission.  66 Pa. C.S. §332(a).

(I.D., p. 15).

Specifically, Duquesne contends that the Complainant did not carry its burden of proof because:  (1) the Complainant did not prove that Duquesne failed to provide reasonably continuous service without unreasonable interruptions or delay; and (2) the Complainant did not prove that Duquesne failed to adequately respond to its reliability complaints.  (Exc., pp. 2-3).



In response, the Complainant avers that it has carried its burden of proof.  Therefore, according to the Complainant, the Commission should affirm the ALJ’s Initial Decision.  (R.Exc., pp. 1-3).



The Pennsylvania Supreme Court has held the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  (Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976)).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  



Accordingly, an ALJ or the Commission must review the record in a proceeding to determine whether the Complainant has satisfied its burden of proof.  If the review indicates the burden has been satisfied, the ALJ must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Com​plainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  (Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982)).  



Furthermore, substantial evidence in the record must support the Commission’s decision.  (See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987)).  The Pennsylvania appellate courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere scintilla of evidence or a suspicion of the existence of a fact sought to be established.  (Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984)).  



On review of the instant evidentiary record, we conclude that the Complainant has carried its burden of proof on the relevant issues in this proceeding.  We note in this regard that the Complainant provided uncontradicted evidence to the effect that during the years 1998 through 2001, it suffered over 20 power outages to its premises to the detriment of its business operations.  (Complainant’s Exh. 1).  Although Duquesne did provide some possible explanations as to those power outages (Tr., pp. 73-75, 79-82), it did not provide any evidence as to any specific actions it took to remedy the Complainant’s problems.
  The two witnesses presented by Duquesne had no personal contact with the Complainant, and were only able to provide interpretation of Duquesne’s records relating to Duquesne’s tree trimming/vegetation program.  (Tr., pp. 67‑99).  



Accordingly, we conclude that the Complainant has carried its burden of proof that it was not provided with reasonably continuous service, and that Duquesne did not adequately respond to its complaints.  On this basis, Duquesne’s Exception No. 1 is denied.



Duquesne’s Exceptions Nos. 2 and 3 will be considered jointly, since they are interrelated.  In those Exceptions Duquesne objects to the ALJ’s Conclusion of Law No. 3, found on page 15 of the Initial Decision, which is as follows: 

3.
The Respondent (Duquesne) violated Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, by failing to provide the Complainant with “reasonably continuous” electric service, “without unreasonable interruptions or delay.”

Duquesne contends that there is no legal requirement that a public utility supply uninterrupted service and that Section 1501 of the Code, 66 Pa. C.S. §1501, requires only that service be reasonably continuous and without unreasonable interruptions or delay.  Duquesne adds that as long as there are storms, errant drivers, falling trees and animals, neither it nor any other electric utility can guarantee that service will not be interrupted.  (Exc., pp. 3‑13).



In response, the Complainant avers that it provided the ALJ with a record which noted over 20 outages of electric service to its business premises from 1998 through 2001.  The Complainant adds that a review of the record and the transcript of the case shows that the numerous outages were unexplained by Duquesne, either to the Complainant or to the ALJ.  Additionally, notes the Complainant, Duquesne failed to take any specific investigative or remedial actions with regard to the complaints that had been reported to it.  Based on these factors, the Complainant contends that the ALJ’s conclusion that Duquesne violated Section 1501 of the Code should be upheld by the Commission.  (R. Exc., pp. 3‑7).



We note that Section 1501 of the Code, 66 Pa. C.S. §1501, provides, in pertinent part, that:  

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable services and facilities, [and to] make all such repairs, changes, alterations, substitutions, extensions and improvements in or to such service and facilities as shall be necessary or proper for the accommoda​tion, convenience, and safety of its patrons, employees and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission . . .

Thus, the threshold issue before us is whether Duquesne, in this instance, provided adequate and reasonable service to the Complainant.  We note initially that, while it is well established that public utilities have a duty under Section 1501 of the Code to provide reasonable and adequate service, we have also previously held that that standard does not translate into a duty to provide “perfect” service.  (Maldonado v. Pocono Water Company, 1994 Pa. PUC LEXIS 93 (1994); Answerphone, Inc. v. Bell Telephone Co. of PA, 1993 Pa. PUC LEXIS 70 (1993)).  



On review of the record evidence developed in this proceeding, we conclude that Duquesne failed to comport with the standard outlined in Section 1501 of the Code as it failed to provide the Complainant with reasonably continuous electric service without unreasonable interruptions or delay.  In this regard, we note that the Complainant tendered into evidence notifications of over 20 outages of electric service to its business in the years 1998 to 2001.  We further note that the cause of those outages remains unexplained by Duquesne.



Additionally, we note that Duquesne failed to take any responsive action after being informed of the Complainant’s problem, other than waiting and relying on its normal schedule of tree trimming.  There was no explanation given by Duquesne at the hearing as to the cause of the outages, only speculative causes.  (Testimony of Raymond W. Popielski, Tr., p. 69-85).  All evidence presented by Duquesne regarding remedial action concerned its routine vegetation clearing program.  (Testimony of Gary J. Miller, Tr., pp. 85-98).  Duquesne at no point in the proceedings stated that its vegetation clearing was in response to the Complainant’s complaints.



On the basis of the above-described evidence, we conclude that Duquesne has failed to meet the standards outlined in Section 1501 of the Code as it has failed to provide reasonable and adequate service to the Complainant.  We note that the Complainant did not seek completely uninterrupted service.  As aforementioned, the standard enunciated in Section 1501 of the Code does not translate into a duty to provide “perfect” service.  However, in light of the numerous outages suffered by the Com​plainant, and the lack of responsive action on the part of Duquesne, constitute a violation of Section 1501 of the Code, 66 Pa. C.S. §1501.  



We also note that, other than vegetation maintenance on the circuit, Duquesne offered no evidence that it considered the possibility that a problem might lie with its own facilities.  It submitted no evidence that it had checked its circuit visually or otherwise for potential problems.  It offered no record of outages on the relevant circuit or records of substation re-closure operations during the period in question.  Duquesne presented no records of service calls in response to trouble reports to substantiate its standard excuse that service interruptions can be caused by vehicles hitting utility poles, tree branches contacting power lines or strong winds causing power lines to ground.  (Tr., pp. 45‑46).  (I.D., p. 14).



In short, the evidentiary record fails to reflect whether the service reliability problems that the Complainant describes were peculiar to it or whether they affected other customers as well.  Since the Complainant established a prima facie case that it complained of inadequate service to Duquesne, without receiving any relief, it was incumbent upon Duquesne to produce evidence to refute this claim.  Duquesne failed to do so.  On that basis, the ALJ correctly sustained the instant Complaint.  Accordingly, Duquesne’s Exceptions Nos. 2 and 3 are denied.



In its Exception No. 4, Duquesne objects to Conclusion of Law No. 5, which states as follows:

5.
The Respondent’s failure to supply the appropriate level of service warrants imposing the maximum civil penalty.  66 Pa. C.S. §3301.

(Exc., pp. 13-14).



In response, the Complainant avers that the ALJ properly assessed the maximum civil penalty against Duquesne on the basis of Duquesne’s violation of Section 1501 of the Code, 66 Pa. C.S. §1501.  (R. Exc., p. 7).



We note in this regard that, pursuant to Section 3301 of the Code, 66 Pa. C.S. §3301, confers upon the Commission the authority to impose a maximum civil penalty of $1,000 for every violation of the Code, our Regulations and/or our Orders.  We conclude that the failure of a utility to provide a business customer with reasonably continuous electric service and to adequately respond to its service complaints justifies the imposition of a civil penalty in the instant proceeding.  Due to the safety concerns raised by Duquesne’s failure to supply the appropriate quality of service (Tr., pp. 25-28, 30, 32, 44, 49-51, 54-51, 54-55, 61), the imposition of the maximum civil penalty is warranted in the instant proceeding.  



Accordingly, we conclude that that ALJ properly determined that Duquesne should pay a civil penalty of $1,000 for its violation of the Code, as discussed supra.  Accordingly, Exception No. 4 is denied.






Conclusion



We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions and Reply Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that Duquesne’s Exceptions are not meritorious and, as a result, they will be denied.  Additionally, we find that imposition of a civil penalty of $1,000 is reasonable, appropriate and in the public interest.  Accordingly, the ALJ’s Initial Decision is adopted; THEREFORE,



IT IS ORDERED: 



1.
That the Exceptions filed by Duquesne Light Company at this Docket to the Initial Decision of Administrative Law Judge John H. Corbett, Jr., are hereby denied and the Initial Decision of the Administrative Law Judge is adopted. 



2.
That the Complaint of Emerald Art Glass v. Duquesne Light Company, at this Docket is hereby sustained.



3.
That Duquesne Light Company pay a civil penalty of $1,000.00 pursuant to Sections 3301 and 3315 of the Public Utility Code, 66 Pa. C.S. §§3301 and 3315, by sending a certified check or money order within twenty (20) days after issuance of the instant Opinion and Order in this case to:

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17105-3265



4.
That Duquesne Light Company shall cease and desist from further violations of the Public Utility Code and the Public Utility Commission’s Regulations.







BY THE COMMISSION,






James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  June 13, 2002

ORDER ENTERED:  June 14, 2002




�	We note that the Complainant has presented substantial credible evidence that Duquesne took no action in response to its complaints other than to send linesmen to look at the service poles outside of the Complainant’s premises.  Duquesne presented no credible evidence in rebuttal. 
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